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Should Visitation Denial Affect

The Obligation to Pay Support? 

Ira Mark Ellman*

The imposition of an unjustified obligation isn’t as bad if it isn’t enforced, and failing to

impose a justified obligation isn’t nearly as consequential if it would not have been enforced anyway.

The government’s increasing determination to collect child support obligations over the past few

decades has therefore made the substantive law of child support more interesting: the rules and

procedures for identifying support obligors, and setting the size of their obligation, now matter

much more. One context in which they now matter is the focus of this chapter: should the

noncustodial parent’s obligation to contribute to the child’s support be affected by actions of the

custodial parent that impair the support obligor’s access to the child. Before the age of enforcement

most support obligors who believed the other parent had thwarted their access to their child could
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simply stop making support payments. No effective effort to enforce them was likely to follow,

regardless of whether the nonpayment was in principle legally defensible. That is of course no longer

true.

And the law’s treatment of the relationship between support and visitation is important in

a lot of cases. Studies from the late 1980's and early 1990's found that only a sixth of nonresidential

parents see their child an average of once a week, and about half hadn’t seen their child at all for at

least a year.1 A variety of factors contribute to this result, but tension between the parents is one of

them. These same studies found that a fifth of custodial parents concede that they have denied the

other parent access to the child. A third of noncustodial parents claim such denial.2 Studies have

long shown an association between the frequency with which divorced fathers see their children and

the level of their compliance with support orders, although the nature of the causal relationship is

contested. But even divorced fathers who see their children fairly regularly report feeling cut out

from their children’s life,3 and it seems certain that the reduced emotional connections between

children and their divorced fathers is one important reason for the historically low level of voluntary

compliance with support orders. Certainly, both mothers and fathers typically see the issues of

visitation and support as connected. Strong majorities of both believe that the two issues should be



4. A study by Jessica Pearson of couples who made use of programs in five states that addressed visitation
disputes found that 76% of the mothers and 64% of the fathers believed the issues of visitation and support should be
considered together. Jessica Pearson and Jean Anhalt, Examining the Connection Between Child Access and Child
Support, 32 Family and Conciliation Courts Rev. 93 (1994). Furstenberg and Cherlin find that men look at marriage
as a package deal, with their obligations to the children tied to their relationship with their wife; they therefore tend,
if they remarry, to focus on the children of their new wife rather than of their first marriage. [As cited and described
in Pearson and Anhalt.] Their findings  may be but another reflection of the connection between access and support:
men tend to be more interested in the children they live with and see every day, than in the children they no longer see
with any regularity. 

5. Pearson and Anhalt. For clarity of exposition I shall in most cases employ the male pronoun for the parent
with the support obligation and the female pronoun for the parent with primary custody; while this relationship is
hardly universal it still remains far more common than its converse.

6. Troxel v. Granville, 530 U.S. 57 (2000).

7. E.g., Ill. Comp. Stat. Ann. Ch. 750, para. 5/607(a) (1997) (parent not granted custody “is entitled to
reasonable visitation rights unless the court finds...that visitation would endanger seriously the child’s physical, mental,
moral or emotional health”); Calif. Fam.Code § 3100 (a) (2001) (visitation may be denied only if it is shown to be
“detrimental to the best interests of the child”); Smith v. Smith, 869 S.W.2d 55 (Ky. 1994) (trial court reversed for
denying visitation to a father incarcerated for murder, kidnapping and robbery, without first finding, on the basis of
a hearing, that visitation would endanger the child). In a sample of 485 divorces decrees filed in one Massachusetts
county over a three year period, only nine failed to grant the visitation rights to the noncustodial parent. Phear et. al.,

3

considered together.4 Fathers who believe that their access to their child has been impaired are more

likely to resist providing support; mothers see fathers’ complaints about access as reflecting

discontent with the support order.5 

While mothers and fathers are thus clear in seeing visitation and support as reciprocal

obligations, the law is more confused. At the most fundamental level, the legal rule is consistent with

the social norm, because the obligation of support and the right of access are both regarded as

essential characteristics of parental status. The Supreme Court has confirmed the Constitutional

status of parents’ preeminent right to decide who has access to their children,6 and as a general

matter only parents have a legal duty of support. These fundamental principles mean that the legal

right of access and the legal obligation of support typically arise and recede together, even if the law

is not framed as establishing their reciprocal nature. For example, a divorce court cannot normally

deny visitation rights to a noncustodial parent who reliably complies with the support order,7
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8. Obviously, paying support will not prevent the termination of an individual’s parental rights if that parent
is guilty of truly egregious and harmful conduct toward the child. 

9. E.g., Cty. of Orange v. Rosales, 121 Cal.Rptr.2d 788 (App. 2002); Ventura Cty v. Gonzales, 106
Cal.Rptr.2d 461 (App. 2001), (termination of unwed father’s rights also terminated his support obligation, so county
cannot collect from him). The termination of parental rights not only ends the terminated parents’ right to see the child,
but also allows the child’s adoption by another parson without the consent of the terminated parent. Some states do
not formally terminate the obligation of support until such an adoption has taken place.

10. Although chronic nonsupport might be a ground for termination in any case, it appears to be relied upon
primarily where the question is whether to allow adoption by a stepfather over the father’s objection. In these cases,
of course, termination allows the law to substitute a new legal father whose support may be more reliable. E.g., Calif.
Family Code § 8604 (1997) (non-custodial parent’s failure to provide support for one year is grounds for terminating
his rights by allowing adoption by stepparent without his consent); Dusseau v. Martyn, 411 N.W.2d 743 (Mich.App.
1987) (stepfather may adopt over father’s objection where father had not paid support).
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because meeting his support obligations is normally sufficient to maintain the obligor’s parental

status, and even parents who are  poor candidates for primary custody are presumptively entitled

to visitation.8 Conversely, when the state terminates a parent’s “rights,” the obligation of support

normally ends as well,9 and a parent who chronically fails to comply with a support order may on

that ground have his parental rights, and thus his  legal right of access to his child, terminated.10 

But despite both these familiar principles and prevailing social norms, most (although not

all) courts routinely hold that the support and visitation provisions of a divorce decree state

independent, not reciprocal obligations. That means that each parent is obliged to comply without

regard for the other’s noncompliance. Visitation denial is therefore rejected as a defense to an action

for failure to pay support, and courts may decline to relieve the support obligor of his prospective

support obligations as remedy for the other’s  parent’s interference with his access to the child.

Courts will in principle take the same position in responding to the custodial parent who wishes to

deny visitation because of the obligor’s spotty payment record. So in the context of resolving the

common disputes over support and visitation, the social norms and the legal rules are thus in
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tension.

Why then do courts often follow this legal rule? In brief, the answer is their assumption that

support payments are necessary for the child’s welfare, and that terminating or suspending the

obligation to make them would therefore be harmful to children. Courts make similar assumptions

about the beneficial impact of visitation, in denying the custodial parent’s request to suspend it as

a remedy for unreliable support. Most courts thus take the position that while remedies ought to

be available for either parent’s noncompliance with the outstanding decree, excusing the

complaining parties’ compliance is not an appropriate remedy because it would further impair the

child’s interests. The Wyoming Supreme Court offers a typical statement of this rule and its

rationale:

Visitation is primarily for the benefit of the child, and ordinarily a support order
must be paid even if the custodial parent wrongfully denies the non-custodial
parent's right to visitation. The custodial parent's misconduct cannot destroy the
child's right to support, nor may child support payments be used as a weapon to
force a child's visitation with a non-custodial parent. The duty to support one's
minor child is a continuing obligation. Entitlement to child support is not contingent
upon visitation rights....[¶]....The welfare of the child is a primary concern, and the
duty of a noncustodial parent to support his or her child cannot depend on that
parent's opportunity to exercise visitation rights.  [Bold and italic in original].11

This paper asks whether the assumption underlying this rule, that support payments are

essential to protect child welfare, is in fact true in the full range of cases to which the rule is typically

applied. It concludes that it is not. It considers other reasons (in addition to child welfare) for

enforcing the support obligation, and finds them usually inapplicable to some of the same cases. It



12. The qualification “without justification” is important. For example, we might well take a different
approach to concealment if the mother was hiding herself and the child from a physically abusive father. We might
have a different view in that case for a variety of reasons, one of which could be our belief that such a father is himself
responsible for his lack of contact with the child by having forced the mother to take such self-defensive actions.
Clearly such cases exist; I exclude them from this part of the analysis because I want to examine a particular conceptual
question: is there, as many courts seem to believe, a good justification for requiring support payments even for a period
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also concludes that the rationale underlying the legal duty to pay support may be compromised by

visitation denial. For all these reasons, the paper therefore finds that the usual rule treating the

support obligation as independent of the other parent’s facilitating visitation with the child should

probably be applied in a narrower range of cases than it currently is. One should make a parallel

inquiry with respect to the converse question: is protection of the obligor’s visitation rights in fact

essential to the child’s welfare in all the cases in which courts decline to limit the noncompliant

support obligor’s visitation? Unfortunately, space limitations preclude an examination of that

question in this chapter.

Visitation denial disputes, as I shall call them, can be classified along two different

dimensions. Substantively, they vary in the severity of the disruption to the noncustodial parent’s

relationship with the child. Procedurally, they vary as to timing: does the support obligor raise the

disruption as the basis for altering his support obligation in the future, or as a defense to his failure

to pay it in the past?  For ease of exposition, I will for the most part conflate this potential four-cell

matrix into two cells. The obligor raising a visitation denial defense is in the weakest position,

procedurally, if he first stops paying support and then raises the defense later in response to an

action to collect support arrearages. The first section below looks at these arrearage defense cases.

In doing so it focuses on those in which the arrearages arose during a period in which the custodial

parent entirely concealed the child from the support obligor, without justification, thus preventing

any contact whatsoever between noncustodial parent and child.12 These are the cases in which the
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interference with visitation is most severe and clear cut; if this form of visitation-denial is not

accepted as a defense in arrearage cases, then no form of visitation-denial will be. I conclude,

however, that concealment should defeat many arrearage claims, even though defenses alleging less

severe disruption in the parent-child relationship do not. The second section below addresses

prospective support defenses: cases in which the support obligor seeks a reduction or elimination of

his future support obligation on account of the custodial parent’s continuing pattern of denying him

access to their child. This section focuses on visitation denial short of concealment, such as claims

that visitation has been regularly frustrated or prevented by the custodial parent’s conduct.

Concealment cases need not be discussed in this section because the prior conclusion that

concealment should often defeat claims for arrearages necessarily suggests that it is also sufficient

grounds for adjusting current support obligations..

A. Arrearage Defenses

May a support obligor stop paying when he discovers that the mother and child have

disappeared, leaving him with no means to contact them?  Or perhaps better put, if she and the

child reappear, is he then liable for the support payments accruing but unpaid during their absence?

Courts often say he is. As a Pennsylvania court explained when it required the father to pay the

arrearages that had accrued during the mother’s concealment, “the misconduct of the mother does

not affect a father's duty to support his child.  Indeed, this duty is well nigh absolute, and a support

order must ordinarily be complied with even if the actions of the wife place her in contempt of
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14. Brad Mitchell v. Lee D., 564 N.W.2d 354 (Wisc.App. 1997).
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court....[¶] [W]e are loath to deprive the child of support payments because of the improvident

actions of the mother.”13 Is the child’s welfare is really dependent upon the collection of arrearages

in such concealment cases? Does the father’s duty to support his child survive such concealment?

Neither question is often examined with care in these cases, but we pursue them below.

1. Pre-decree concealment

The legal obligation to support one’s children of course exists in the law apart from particular

court orders enforcing it, and it is therefore possible for courts to provide remedies for non-support

during a period preceding the commencement of any legal action. In cases involving unmarried

fathers,  however, legal parentage, and thus also the support duty, may not be clear at the outset of

the child’s life, even though it is later established. The question that arises is whether courts should

impose a retroactive support obligation on the newly established legal father, for the period between

the child’s birth and the establishment of paternity. Jurisdictions give varying answers to this

question, but it appears that many if not most allow an assessment of arrearages against such a man

for an amount equal to the support payments that would have been ordered if paternity had been

established earlier. We consider here the cases that do this even when the child’s very existence,

much less location, were previously concealed from the newly established support obligor. 

A Wisconsin case, Brad v. Lee14 , provides an example. Brad was born to Catherine in 1977;

she was unmarried and never sought to establish Brad’s paternity. She change her mind in 1992

when Brad was fifteen and wrote Lee, who did not reply.  All agreed that Lee never knew of Brad’s



15. Id. at 360. Wisconsin later decided that in such cases a court could order less support than specified by
the applicable guidelines. See Brenton T.C. v. Patrick G.B., 2001 WL 101588 (Wis.App.).

16. The cases are collected at Anno, Liability of Father for Retroactive Child Support On Judicial
Determination of Paternity, 87 A.L.R.5th 361 (2001). In Brad Mitchell v. Lee D. the son received the payments; in
other cases the court has directed that the payments go the custodial mother as reimbursement for the child support
expenses she incurred during the child’s minority. E.g., Golden v. Lewis, 647 So.2d 979 (Fla.App. 1994) and Donovan
v. Zajac, 708 N.E.2d 254 (Ohio App. 1998).  In some cases it is not the child’s existence that is concealed from the
biological father, but rather the fact of his paternity. In these cases courts may believe the father could have found out
the truth if he taken the initiative and sought genetic tests himself to learn whether the child born to a women with
whom he had sexual relations was his, a view that is sometimes more plausible than it would have been for Lee. Courts
making this observation include Donovan v. Zajac, 708 N.E.2d 245 (Ohio App. 1998) and  Brenton v. Patrick, 2001
WL 101588 (Wis App). In Donovan the biological father knew of the child’s existence, but did not know he was the
child’s biological father (although he presumably knew he could be). The child was nearly 18 when the action was
brought, and the defendant was assessed $54,450 in retroactive support, which he was ordered to pay off within ten
years, even though he was supporting three children in his current marriage on an income that was limited by his being
on sick leave. Donovan v. Zajac, 2000 WL 816249 (Ohio App. 2000) (unpublished). In Brenton the father knew he
was one of four men who might be the child’s biological father. When the child was ten the mother brought a paternity

9

existence before receiving Catherine’s 1992 letter. But at Catherine’s request the county child

support enforcement office obtained blood tests confirming Lee’s biological paternity, and the court

then ordered him to pay retroactive support–arrearages--for the past fifteen years, as well as current

support during the next three.  During his fifteen years of ignorance, Lee had married, fathered two

children, and ran a farm and logging business with his wife. Perhaps he had been setting aside

college money for the two marital children he knew about; perhaps he would have made some life

decisions differently during the past fifteen years if he had known he was responsible for a third

child. But while expressing some sympathy for these concerns, the court concluded that Brad was

nonetheless entitled to the money, for “the child cannot be held responsible...simply because the

father was not aware of his child’s birth”.15 The court explained that Lee was always liable for Brad’s

support he though he could not have known that he was. It never considered whether biological

paternity alone is an adequate basis for requiring such retroactive payments from a man denied any

opportunity to become the child’s social father. 

While not all the cases may seem as extreme as Brad,16 some are arguably more so, and the



action. She named Patrick only after her first two defendants were excluded by genetic tests. At the time of the suit the
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explanation they offer is no more persuasive. In Salazar v. Roybal17 the parents’ brief relationship led

to the birth of son in 1976. Mother concealed the son’s existence from father until after he turned

18 in 1994. The son himself initiated a support claim in 1996, when he was twenty, which mother

declined to join. The trial court ordered the father to pay the son $23,760 in support arrearages.

Although noting that it did not “condone Mother's actions” or “wish to minimize the impact on

Father of being deprived of parenting Son”, the appeals court affirmed. In doing so it conceded that

“Son had been provided for in Father's absence [by] Mother and her family”. Father argued that the

support order could therefore have no purpose other than funding the son’s college tuition, a

purpose which was not valid in New Mexico, where the case arose, because like many states it does

not permit courts to require unwilling support obligors to pay for their adult child’s college

education. 

Implicitly conceding the point about college, the appeals court held that the order’s real

purpose was not the payment of tuition but the “Son’s retroactive support which was Father’s

accrued obligation...[T]he overriding policy consideration...is ensuring support for children based

upon the parental responsibility that goes with sexual activity...[Son’s] interests are not judged by

what may have been mother’s wrongful conduct [in concealing his existence from the father].”18 The

same court had the opportunity to comment further in Tedford v. Gregory19 when it considered an

adult daughter’s claim. Jeanne’s mother had divorced when Jeanne was 14 months, and her former



20. Ira Mark Ellman, Ambiguous Father Families, Chapter __ in Stephen Sugarman, Mary Ann Mason, and
Arlene Skolnick, ALL OUR FAMILIES (Oxford University Press 2002). Reprinted in 36 Fam.L.Q. 49 (2002).
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husband had paid child support for Jeanne throughout her minority in the belief he was Jeanne’s

father. But when Jeanne was 16, her mother told her that her real father was actually another man

named Gregory. When she was 20 Jeanne sought 18 years’ support arrearages from Gregory. The

court ordered him to pay after genetic tests confirmed he was her biological father. It left open the

possibility that the mother’s former husband could get reimbursement from Jeanne, in whatever

amount she collected from Gregory.

These cases show courts acting reflexively rather than thoughtfully, perhaps a particular

danger when the subject is collection of child support. The problem is not their assumption that

children need support and that their parents are morally obliged to provide it, but their failure to

consider whether these two propositions are sufficient to explain their decision in these cases. It is

a mistake, for example, for the court in Tedford to assume without discussion that Gregory was

Jeanne’s father, although that view seems consistent with the same court’s comment in Salazar that

parental obligations should arise inevitably from sexual activity. But in fact biological paternity has

never been the exclusive basis upon which legal or moral parenthood can or should be based. Under

the Tedford facts many courts would treat the mother’s former husband, not Gregory, as Jeanne’s

legal father, and I have elsewhere argued that they would be correct.20  Salazar, unlike Tedford,

presents facts that suggest no nominee for legal father other than biological father who is mentioned,

and the court seems content to treat the child support obligation as a price of sexual activity. Again,

I have elsewhere argued that a biological father’s support obligations necessarily rest on his also

having an opportunity to be the child’s social father–that the man who is denied that chance,

through no fault of his own, should not usually be liable for the child’s support, and perhaps isn’t



21. See id.

22. Obviously, one might have a different intuition about the likely financial circumstances of custodial
mothers who conceal themselves with justification, as in a desperate effort to avoid physical abuse. 
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appropriately treated as the child’s legal father at all, except as he might volunteer to undertake its

responsibilities.21 While that argument has obvious application to cases like these, I wish here to

focus on a different question that I did not address in that earlier paper: can these decisions be

defended as serving the policy interests of protecting child welfare, as that interest has been defined

by the governing child support law that these decisions purport to implement? And if they cannot,

is there some other important public policy that explains them?

The collection of child support years after it is due seems unlikely to contribute much to

child welfare, simply because it comes too late. A toddler’s pangs of hunger are not calmed by eating

double-portions as a teenager. And perhaps there were no hunger pangs (or other deprivations).

Custodial mothers who choose (without justification, in the cases we consider)  to conceal

themselves from the father may be more likely than most to believe that they will have access to

other resources to replace the support the father might otherwise have provided.22 In such cases it

may be hard to identify any damage to the child from the support shortfall, much less any damage

that could be addressed by the payment of arrearages years later. 

The three cases we have looked at are examples. In Salazar the court conceded that the son

had been provided for during his minority, and it never explained how the required arrearage

payments would serve any child welfare purpose for which support could be ordered under the

governing law. In Tedford, the payments went directly to the adult daughter who had been

supported during her minority by the man who then believed himself her father–and who may have

an action against her for reimbursement anyway. Even in Brad, where the arrearages might be
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thought to offer some benefit to the son who was not yet 18, it is unlikely that the benefit would be

one contemplated by the support law. A seventeen-year old may realize true benefit from a sudden

infusion of funds that allow him to buy a car, for example, but no court would order an ordinary

middle-class father to make payments for that purpose in addition to the current support he is

obliged to pay. Some states would order additional support for college, of course–but if Brad arose

in such a state, then that award could be made directly, as part of the current support obligation,

not through the subterfuge of collecting arrearages. In short, there appears to be no child welfare

interest recognized by the child support law which is furthered by the collection of arrearages in

these cases.

This point of course applies to the collection of arrearages generally, not just to those arising

in concealment cases: Child support payments made on time are more likely than past-due

payments to confer the intended benefits upon the child whose welfare is the order’s primary

rationale. But that does not mean there is no reason ever to collect arrearages; in the ordinary case

there is, even if some or all of the child welfare benefit has been irreversibly lost.  The problem, as

explained below, is that these additional reasons (beyond child welfare) may not apply in the

concealment context either, and especially not when the concealment occurred prior to the

establishment of any legal obligation to pay support. 

What are the reasons for collecting arrearages even when they are unlikely to yield the child

welfare benefits that were the order’s original purpose? There are three points to note. First, the

enforcement of arrearage claims is necessary to achieve fairness as between the parents. The obligor

should have been paying, and if the custodial parent managed to scrape by and make up for his

defalcation, then she should have a claim against him in her own right. The delayed collection allows



23. See, e.g., In re Loomis, 587 N.W.2d 427, 430 (S.D. 1998). The daughter in Loomis was 14 when her
mother first filed a paternity action; the court found that until then she had purposely concealed the daughter’s
existence from the father, with whom she had had only a  single sexual encounter.  The court denied the arrearage
claim, observing that had the father “known all along that [the daughter] was his, he would have...been able to develop
some sort of relationship with her.” The court did order Loomis to pay current support, presumably on child welfare
grounds, even though he also had two children to support in his current marriage.
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her to realize now the savings that her earlier frugality would have yielded, had he paid her in a

timely fashion. But it is apparent that no such fairness rationale could support any arrearage claims

on behalf of the custodial mothers in Brad, Roybal, or Salazar. These mothers’ violation of the norm

of reciprocity is fatal to any fairness-based claim they might otherwise have made on their own

behalf against an obligor whose children they concealed. While there is no way for the law to require

her to make him whole for the parental loss she caused him, it must at least bar her from making

such reimbursement claims against him, as some courts do appreciate.23 

A second reason for enforcing the ordinary arrearage claim arises from the obligor’s failure

to make payments that a court has already ordered. A rule excusing payments by obligors who are

able to elude the claimant’s enforcement efforts over a long-enough period would obviously create

problematic incentives. But this point simply does not apply to cases like Brad, Salazar, and Roybal.

No program of incentives or deterrence can improve voluntary compliance with support obligations

that the purported obligor never knew he had. The custodial parent’s failure for so many years to

even establish the purported obligor’s paternity brings one to the third point: these claims are

brought too late. Both statutes of limitation and the legal doctrine of laches assure that private law

claims between adults are lost when the claimant allows too much time to pass before bringing

them. The reasons are both institutional (the difficulties of gathering reliable evidence concerning

long-past disputes) and substantive (the perceived unfairness in allowing a party to resurrect a long-

dormant claim). There is no reason to make an exception to the timeliness requirement for support



24.  Federal law enacted in 1984 requires the states to allow the establishment of paternity at any time up to
the child’s eighteenth birthday, overriding provisions then in effect in some states which established shorter limitation
periods for paternity actions. 42 U.S.C. § 666(a)(5). But this provision does not require the enforcement of retroactive
support obligations for periods preceding the action.

25. Ohio R.C. § 3111.13(F)(3)(c), enacted in 2000. In Donovan v. Zajac, 2001 W.L. 1149985 (Ohio App.)
the court held the father unprotected by this provision because he could not claim that he had no reason to know of his
alleged paternity. He clearly knew that the mother meant to seek support from him when the child was an infant, even
though she did not follow through until years later, when the child was nearly an adult.

26. Maine, for example, limits all arrearages to six years back from the date on which paternity was
established. This provision was applied in Dept of Human Services v. Bell, 711 A.2d 1292 (Me. 1998).

27. More specifically, the statutes bar orders enforcing child support arrearages covering any period preceding
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governed by a different section with its own statute of limitations, such that the agencies may obtain reimbursement
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claims whose  substantive rationale is fairness as between the parents, even if we appropriately make

exceptions for claims necessary to serve the child’s interests.24 A parent may lose her own claims

from her neglect or tardiness, even if she cannot lose her child’s.

In sum, cases like Brad, Salazar, and Roybal impose on a man with questionable moral

responsibility an obligation for support payments that neither child welfare concerns nor parental

fairness claims can justify, and which are, in any event, brought too late. It is therefore not

surprising that many jurisdictions reject them. Some states address the matter through legislation.

Ohio’s targeted provisions, newly enacted, bar courts from ordering pre-decree arrearages when

paternity is first established after the child’s third birthday and the father “had no knowledge and

had no reason to have knowledge of his alleged paternity of the child” before that initial paternity

filing.25 Other states limit the pre-decree time period for which arrearages may be ordered, although

they may then apply the limit to all cases, not just those in which the father had no knowledge of

the child.26  California bars pre-decree arrearages in their entirety in nearly all paternity cases.27



for periods beginning up to one year preceding the claim’s filing, even if the first judicial decree establishing
defendant’s support obligation arises from the agency’s claim itself. California Family Code § 17402.

28. Consider, for example, that California’s bar on pre-decree arrearages would apply to the case of a custodial
mother who initially depends upon the father’s voluntary contributions, but then brings a support claim when they
cease. She can obtain an order for prospective support but cannot claim arrearages for any dollar gap between the
voluntary payments she previously received and the amounts that would have ordered for that earlier time had
enforcement then been sought. While denying this arrearage claim may be the right result, one could not explain its
denial by doubts about this father’s moral responsibility to support the child.
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California’s rule may reflect legislative doubts of a man’s moral responsibility to provide support for

a child before his paternity is established, but the rule’s sweep is too broad to rest on that rationale

alone, because it also applies to unmarried fathers who do know of their child’s existence and

location, so long as there has not yet been any judicial decision recognizing their paternity.28 Among

other things, then, the California rule must also reflect a sense that the pressing child welfare

concerns that fuel a general public determination to collect child support do not apply with the

same force to arrearages. 

California’s position may seem particularly interesting, because it contrasts with the position

that state’s highest court has taken with respect to arrearages arising during the custodial parent’s

post-decree concealment of the child. The next section considers whether those California decisions,

which echo the decisions of courts in most other states, are correct in treating post-decree

concealment so differently from pre-decree concealment. The opinions explaining the court’s

decisions are worth examining because, unlike the decisions we have just examined, they ask

directly whether enforcement of arrearages will confer a benefit on the child, and claim to state a

rule that requires their enforcement only in those cases in which it will. 

2. Post-decree concealment



29.  7 Cal.4th 673, 872 P.2d 126, 29 Cal.Rptr.2d 787 (1994).

30. This provision survives today as California Family Code § 3556 (2001).

31. Equitable estoppel is a doctrine that arises in many areas of the law, under which an individual is barred
from asserting an otherwise established  legal right. A judge-made rule, it is employed when the claimant’s own
conduct has so compromised the position of the persons against whom the right would be asserted that it is inequitable
to permit him to assert it.
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The question of collecting support arrearages that accrue during a period of post-decree

concealment is addressed in a trio of recent California cases, beginning with the state supreme

court’s decision in  Damico v. Damico.29 California provides by statute that the “existence or

enforcement of a duty of support owed by a noncustodial parent for the support of a minor child

shall not be affected by a failure or refusal by the custodial parent to implement any rights as to

custody or visitation granted by a court to the noncustodial parent."30 But Damico held that despite

this provision a custodial mother who had concealed the child from the father could be equitably

estopped31 from later claiming support arrearages against him. The mother had been awarded

primary custody of the couple’s infant son in their 1960 divorce, and apparently the father had no

contact with the child after that year. As he explained it, the mother told him at his last 1960 visit

that she would never allow him to see his son again, and he fled when her brother attacked him with

a knife. Despite his efforts he could not find the mother and child after that.  His troubles continued

in 1979 when an action for 18 years’ support arrearages, plus interest, was decided against him by

default because his attorney, unbeknownst to him, did not appear at the hearing. The case that

finally came to the California Supreme Court was the mother’s 1991 action to enforce that 1979

default judgment. By 1991 his son would have been about thirty years old.

The California Supreme Court held the mother’s claim barred if the father’s story were true;

it sent the case back to the trial court to decide the facts. In doing so it distinguished between simple



32. For a California case holding that the father must pay despite such frustration by the mother, see Moffat
v. Moffat, 165 Cal.Rptr. 877, 612 P.2d 967 (Cal. 1980), which was distinguished by Damico. Moffat involved an
interstate support enforcement action under RURESA (the Revised Uniform Reciprocal Enforcement of Support Act),
which contains its own provision barring visitation-denial defenses. As the Court explained: “Mrs. Moffat has
systematically endeavored to circumvent the visitation order through an unrelenting variety of legal proceedings. These
include a petition to give up her children and to have them declared wards of the juvenile court, a proceeding in which
she reasserted the molestation accusation previously found to be untrue; a motion to terminate the July visitation order;
and criminal charges against Mr. Moffat for failure to provide....To this day Mrs. Moffat has obdurately refused to
comply with the visitation order and has thus denied the children their right to know and to be with their father....In
seeking to avoid the plain meaning of the statute, Mr. Moffat frames the following issue: "Where the father has
consistently performed his duty of support, can a mother leave California, quit her job, go on relief in another state,
for the express purpose of depriving him of visitation with his children and still use RURESA, and not be subject to
[the] defense of estoppel because of [the statutory language]?" Despite our sympathy for a noncustodial parent thrust
into that predicament, our reply, in short, is affirmative.” 612 P.2d at 969-970.

33. As quoted in Damico, 872 P.2d at 790, 29 Cal.Rptr.2d at 129.

34. Id at 131 and 793.
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frustration of visitation rights, which fall within the statutory rule,32 and the custodial parent’s active

concealment of the child, which, the court held, did not. The lower court, which had also ruled for

the father, said that it “declined to permit a custodial parent to undermine the parent-child

relationship by active concealment of the child--which we view as an implicit election to raise the

child without financial assistance from the noncustodial parent--with no disruption of the corollary

right to reimbursement for child support arrearages.”33 But the California Supreme Court chose to

rest its affirmance on different grounds, because it viewed the mother’s concealment of the child

from the father as “a species” of the custodial behavior addressed by the applicable statute.34 It

therefore emphasized instead that concealment renders useless any of the other remedies for

visitation-denial which the court had in an earlier case had directed frustrated obligors to seek:

“contempt proceedings, terminating or reducing spousal support, modifying custody or child

support orders, and requiring a bond to assure compliance with the visitation order.”And it

observed that concealment

precludes the very child support payments that the custodial parent later seeks to collect.



35.  872 P.2d 131, 29 Cal.Rptr.2d 792.

36. 14 Cal.4th 504, 927 P.2d 265, 59 Cal.Rptr.2d 155 (1996).
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One cannot make child support payments to a person who cannot be located.
Concealment thus defeats the entire purpose of the order, which is to provide
support to a third party, the child. In finding an estoppel defense under these facts,
we rely on the unfairness of enforcing a judgment against a person who had no clear
way of paying the monthly obligation because the custodial parent had gone into
hiding.   It is unfair to let the parent hide during the term of the obligation--usually
a lengthy term--and then reappear and demand payment of arrearages in full after
he or she has defeated the purpose of the judgment.35 [italics in original]

It turned out that the key language of the court’s decision was the final quoted phrase,

“defeat the purpose of the judgment.” That defeated purpose, as the court explained two years later

in Comer v. Comer,36 was child welfare–and if that purpose could be served by a judgment for

arrearages that arose during concealment, then the judgment ought to be awarded. The Comers’ two

sons were born in 1980 and 1983, when the family lived in Florida. In 1985 financial difficulties

prompted their move to Arizona, where the wife’s parents lived. He stayed  behind to complete some

business, but before he could join the family later that year, she obtained an Arizona default divorce

decree that included both custody and support provisions. She did not give him her address and

also told her Arizona family to keep it from him. In 1988, after he moved to California, he arranged

with her parents to spend a weekend at their residence to visit the children. But the children never

appeared. Father-son contact was finally reestablished in 1992 when the older boy called him. In

that conversation he learned for the first time that his former wife had remarried and taken her new

husband’s name. 

Father had made no support payments between 1985 and 1992. At some point during these

seven years mother received assistance from AFDC, and the county later initiated this support action



37. Because the county’s claim is derivative of the mother’s, the court’s conclusion that it may succeed even
if the mother’s claim would not, is hardly unproblematic. But that assertion is not essential to the court’s conclusion
in any event, given its holding that the mother’s claim would itself be good. 

38. 59 Cal.Rptr.2d at 161 (in part quoting earlier lower court opinion).
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against him. The lower courts, applying Damico, held both the mother and the county estopped

from seeking arrearages for the seven year period during which mother had concealed herself and

the children. 

The California Supreme Court reversed, holding Damico inapplicable for two reasons. We

can put aside the second (that the county’s claim should not be affected by the mother’s behavior)

because it is tangential to our concerns.37 More central to the decision’s logic, as well as for us, was

the court’s primary rationale, based upon the fact that the Comer children, at 16 and 12 years old,

were still minors  when the case was decided. The court reasoned that they, unlike the Damico

child, would therefore benefit as children from any payment of arrearages. It was also “unpersuaded

that requiring father to pay his child support arrearages would be unjust” because the father “had

the use of the money in the past, but his child[ren]'s needs are in the present and surely exceed the

amount of the current order for support.’"38 In other words, the delayed collection is not unjust

because it will benefit the children in the present, when the father does have access to them, and can

thus be justified on the same basis as any other child support payment.

Our earlier discussion suggests we should question the court’s assumption that arrearages

collected at a child’s seventeenth birthday will further a child welfare interest contemplated by the

support law. But even accepting Comer at face value, we might still expect California to bar the

collection of arrearages accumulating during a period of concealment if the enforcement action is

not brought until after the child becomes an adult, even if the concealment itself ended beforehand,



39. 114 Cal. Rptr.2d 860 (App. 2001).

40. Especially in the east, some states permit courts to require parents to pay support after 18 to assist children
with the costs of post-secondary education. But even those states give their courts no general authority to require
support to meet the needs of adult children who are not disabled.

41. One might also argue that the payments can be justified as some form of compensation to the children for
the support they were wrongfully denied as minors. The problem with that rationale is that the child support law does
not allow the court to direct that the funds be spent on the children who are not minors. State law sometimes allows
support for adult children if they are disabled, but never allows support orders to benefit a healthy adult simply because
that adult had a childhood that fell short of what it should have been. Perhaps it should.
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because the adult child’s current needs cannot normally justify a support order. But the final case

of this California trio, an appeals court decision, reached the opposite conclusion. The father in

Marriage of Vroenen39 paid no support during the four years the mother concealed their sons from

him; he began paying current support when contact was reestablished after one of the boys

contacted him. Both sons were over 18 when an action was brought in 1999 to collect the arrearages

arising during the four-year concealment. Vroenen construed Comer as allowing this arrearage claim

because the concealment ended before the children reached majority, even though the arrearage

claim was not brought until afterward.

Vroenen seems to be in tension with Comer’s rationale,  even if the concealment ended before

the children were 18, the Vroenen order will not serve the purpose of assisting minor children, and

child support is not available in California (and many other states) to assist young adults (with their

education or otherwise).40 That tension is evident in the Vroenen opinion itself when it concedes that

it cannot order the mother to apply the funds to her children’s benefit, because the children are

adults. So the court instead expressed hope that she would use the funds for her children. Yet how

could the court compel the father to make the payments in the first place, if it could not require the

mother to apply them to benefit the children whose interest was their ostensible justification?41 Nor

of course could parental fairness justify an arrearage order for this mother, any more than for the



42. 114 Cal. Rptr.2d at 863-64. The court also suggested that claims brought years after children become
adults, for periods of concealment that ended during their minority, might still be barred under the equitable doctrine
of laches, thus avoiding truly egregious cases.

43.  One might guess that the court was actually motivated by a different concern than the one it offered as
its explanation. It turns out that the mother indeed had tried to collect the arrearages earlier, but was thwarted by the
county’s lackluster assistance.  “[T]he trial court specifically found [that Mother] began to pursue collection of the
arrears when at least one of the boys was still a minor [and that] the younger child would have benefitted had collection
of the arrearages begun in May 1996. The uncontradicted evidence shows [she] pressed the county to assist her in
collecting the arrearages, but that the district attorney's office did not file the motion to collect the arrearages until
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mothers in the pre-decree concealment cases we earlier reviewed. Perhaps thus sensing its inability

to explain its decision on either child-welfare or parental fairness grounds, the court ultimately

relied instead on the impact it thought that its rule would have on children in general:

[T]he reasoning in Comer leads us to conclude that regardless of the... equities
between the parents, we must formulate a rule that leads to the greatest benefit for
children....Children do not benefit from the defense of equitable estoppel when
concealment ends during the child's minority. Allowing the noncustodial parent to
avoid payment by waiting for the custodial parent to take legal action to collect the
arrearages, if anything, harms the child by encouraging delay in payment of
arrearages.42

This explanation assumes that the prompt, voluntary payment of arrearages will be

encouraged by a rule allowing obligees to delay enforcing them. But if the potential of legal

enforcement is responsible for at least some voluntary payment by otherwise recalcitrant debtors,

then surely prompt voluntary payment is more likely under rules that move creditors to prompt

action. Indeed, it might seem particularly implausible to think that child support obligors with

arrearages accrued during the other parents’ concealment would volunteer their prompt payment

to newly resurfaced custodial parents who make no enforcement effort–which is precisely what the

Vroenen rule allows them. If the interests of children in general is the rule’s raison d’etre, it ought to

be fashioned so as to encourage obligees to move promptly, rather than let them delay enforcement

efforts until after their children are grown.43



September 1999, after both [sons] had reached the age of 18 years.” Id. at 864-65. A court focused on the children’s
interest would certainly be frustrated by such conduct. Even then, it is still not clear that the court’s rule is the best
response, because it would not appear to do anything to motivate the county to act more expeditiously in its assistance
efforts. Perhaps the mother should have a reimbursement claim, but against the county rather than the father.

44. Comer might be read as suggesting a disinclination to follow Damico in the future at all. The tone as well
as the arguments in Comer and Vroenen are quite different from Damico.  For example, Damico gave a back of the
hand to the argument of the state Attorney General, supporting the mother, that the father might have been able to find
her if he had tried harder, saying that a mother who concealed herself and the child “should not now be heard to claim
that father did not make herculean efforts to stymie her, and must therefore pay her for all the years she prevented the
child from receiving support.” 872 P.2d at 132 and 29 Cal.Rptr.2d at 793. Comer by contrast quotes those very
Attorney General arguments as if they were the court’s own, in rejecting the father’s claim that he was prejudiced by
the county’s delay: “As we recognized in Damico, the noncustodial parent in such difficult circumstances is not without
recourse and "may, for example, make use of the services of the district attorney and the California Parent Locator
Service in an attempt to locate the missing parent.” 59 Cal.Rptr.2d at 167. But in fact, the Damico language quoted
here by Comer was not the court’s, but that of the Attorney General in making the argument that the court rejected.
But Vroenen then picks up on this argument, saying that “Comer...informs us that the noncustodial parent's appropriate
recourse for concealment lies with the remedies provided by the legal system, and not in extra-legal self-help”–an
observation that seems something of a non-sequitur given the court’s factual finding that the father in the case before
it had in fact made diligent efforts to find his children.
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So while Comer and Vroenen limit Damico,44 they do not explain why the interests of children

require a different result in Comer and Vroenen than in Damico. The interests of children are a poor

explanation for collecting arrearages in most cases, and none of these cases present an exception.

Nor do they present facts that would justify the award on parental fairness grounds, or to preserve

payment incentives. As Damico initially observed, it is the obligee, not the obligor, who has

disappeared and thereby made payment, as well as visitation, impossible. All that said, there does

remain an important difference between the pre-decree and post-decree cases which one would

expect courts to take account, and which may offer the best explanation for the results in Comer and

Vroenen. Litigants are supposed to obey court orders until they are modified or reversed. This

general principle applies to child support orders, even when the other parent’s concealment renders

it impossible to get  current payments to her. The responsible obligor cannot ignore the court’s

order, but must ask the court to modify or suspend it. Understood that way, these cases are not



45. They must be dealt with individually because the claims of abuse may be contested and because even when
true the nature of any abuse may vary considerably among cases. A court must fashion an order appropriate to the facts
of the particular case; it can, if necessary, protect the confidentiality of the obligee’s whereabouts as one aspect of a
protective order. 
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about children and parents at all, but about the need to enforce respect for courts by parties subject

to their orders. Of course, this rationale for Comer would also apply to Damico, suggesting that it

was wrongly decided, or was perhaps a sport case whose result is dependent upon exceptional facts.

This rationale also suggests, however, that the support order in all three of these California

cases should have been suspended, prospectively, had the obligor promptly sought this remedy after

the obligee’s disappearance. Indeed, this result could be achieved automatically if initial support

orders were framed differently as a general practice. They could provide for their automatic

suspension whenever the obligee moves and fails, within some reasonable time, to provide the

obligor, or the state agency forwarding the obligor’s payments, with her current address or contact

information. That change would prevent arrearages from accumulating in the first place. It would

not deprive the child of any current support that would otherwise have been available, because the

obligee’s failure to provide contact information would in any event prevent the obligor or the

applicable state agency from forwarding funds to her. The obligee who flees and conceals herself for

good reason, such as to avoid physical abuse, could seek an amendment to the existing custody

decree barring contact on that basis; those cases must be dealt with individually in any event.45 But

it is reasonable to require the concealed obligee to take the initiative: the obligor cannot initiate any

action that could meaningfully adjudicate such a claim because he would have no reliable method

by which to give the obligee actual notice of an action. Perhaps he could obtain a default judgment

based on substitute service to relieve him of the danger of accumulating arrearages, but that

alternative offers no advantage over an automatic suspension. 



46. For an example of such a notice provision, see Ariz. Rev.  Stat. § 25-408. It provides, in part: 
 C. If by written agreement or court order both parents are entitled to

custody or parenting time and both parents reside in the state, at least sixty days'
advance written notice shall be provided to the other parent before a parent may
do either of the following:

1. Relocate the child outside the state.
2. Relocate the child more than one hundred miles within the state.
D. The notice required by this section shall be made by certified mail,

return receipt requested, or pursuant to the Arizona rules of civil procedure. A
parent who does not comply with the notification requirements of this subsection
is subject to court sanction.

The custodial parent who moves any significant distance is thus already required to notify the other parent
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If failure to give notice to the state’s support enforcement agency is to trigger the obligation’s

suspension, one would of course need to be sure that such notification is simple and easy to

provide, and that once provided it will be recorded accurately and promptly. The obligee’s failure

to notify the appropriate agency cannot serve as an objective and accurate indicator of likely

concealment if the agency routinely loses such notifications or enters them months late, or if

obligees who move often give no notice to the agency because the support system routinely permits

parties to avoid reliance on it for collecting and forwarding support payments. An alternative is to

rely on the obligee’s failure to give notice to the obligor himself. The required notice ought to be

given with sufficient formality (e.g., certified mail) to avoid disputes over whether it was given. It

might seem unduly burdensome to require obligees to provide such formal notice of every move,

but in fact many states already have statutory provisions requiring custodial parents who relocate

to give the other parent such notice, often in advance of their actual move. The provisions are

intended to allow the other parent the opportunity, prior to any move, to seek appropriate

modifications in the custodial provisions to reflect it. But the notice provisions can also be relied

upon to establish a conveniently available, objective indicator of concealment giving rise to a

suspension of the support obligation, as herein suggested.46 



in some manner that makes proof of notification straightforward. However, this statutory scheme, designed with
another purpose in mind, does not quite fit the use for it suggested here. On one hand, there will be some cases in
which the obligor will know where the obligee is despite the obligee’s technical noncompliance with the statutory
notice requirement: the notice may be too soon before the move, or too informal, to comply with the statute, while still
imparting sufficient notice to the obligor to defeat any claim of concealment. On the other hand, the statutory notice
requirement is not triggered at all by moves within the state of less than 100 miles, even though concealment is possible
through such shorter moves. 

The first problem may be lessened by sensible application of the rules. For the purpose of avoiding the
automatic suspension of the child support obligation, any notice provided before the move, or even concurrently with
it, should be sufficient, because it rebuts any claim of concealment, and leaves the obligor with knowledge of where
support payments should be sent. Whether sanctions should nonetheless be granted for violation of the policies
underlying the relocation provisions themselves is a another matter, and one which is not the subject of this paper. An
Arizona court has held, however, that sanctions for late notice are discretionary and not mandatory under this section.
Woodworth v. Woodworth, 42 P.3d 610 (Ariz.App. 2002). The problem of informal notice might be regarded as one
affecting only the practical burden of proof shouldered by the obligee. One might impose serious penalties on obligors
for  false claims of non-notification, if the obligee then shows that the statutory formalities have been complied with,
on the assumption that the obligor ordinarily has actual knowledge of facts delivered to him by certified mail or other
forms of personal service. Under such rules it seems reasonable to accept claims of non-notification at face value, at
least initially, allowing the obligation’s suspension, because the combination of the obligor’s liability for the unpaid
past support, plus the penalty for false claims, and the ease with which the obligee can show that formal notice was
in fact made, should deter nearly all false claims in cases in which formal notice was given. This provides the obligee
with further incentives to comply with the statute, which is in any event already her legal obligation. The obligee who
has not complied, but who claims to have provided informal, noncompliant notice, should be allowed to collect
arrearages if she can show those facts. If she does show it, the obligor would be liable for the support that erroneously
went unpaid during the mistaken suspension period, although not for any penalties. In any event, the suspension period
would always end immediately once notice was given, limiting the potential loss to the obligee who does not intend
concealment, whether or not she provides formal, advance notice.

The problem of short moves is best solved by amending the statute to include them. Whether reliance upon
the current version would be a problem depends upon the frequency with which concealment is effected through short
moves.
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Disputes between obligee and obligor over the visitation schedule or the obligee’s facilitation

of it are a different matter.  An obligor who believes that the obligee is undermining his access to

their child may or may not have a valid complaint on the facts, and only a court or other appropriate

factfinder can hear evidence and resolve the likely factual dispute.  Therefore no rule setting an

automatic suspension could work in such cases, as it would create too great an incentive for the

reluctant obligor to generate self-serving complaints about the obligee’s noncompliance. Moreover,

in these cases, unlike the relocation cases, an automatic suspension would deprive the child of

current support payments which could otherwise be made. In these cases, then, there is no



47. The court’s mention of child support is perhaps puzzling given its construction of the California statute
barring the visitation-denial defense as applicable in all but concealment cases.
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alternative to case-by-case factfinding. But what should a court do when it in fact finds that the

custodial parent has frustrated the obligor’s access to the child? That is the question addressed in

the next section. 

B. Prospective Support Defenses.

 Cases in which the parents do not cooperate effectively, or which involve estrangement

between noncustodial parent and child, are undoubtedly more common than the concealment cases

already considered. It is thus particularly problematic if we cannot identify any effective legal

strategy for dealing with them. Some of the possibilities were listed by the California Supreme Court

in Damico: “contempt proceedings, terminating or reducing spousal support, modifying custody or

child support orders, and requiring a bond to assure compliance with the visitation order.” 47

Contempt is not a coercive sanction itself, but a process which may lead to a sanction. An individual

found in civil contempt for defying a court order may be fined or imprisoned, and either sanction

may continue until the defendant complies with the order. Fines are but one species of financial

sanction; bond forfeitures, and adjustments in spousal support or child support, are other

variations.

These various versions of financial sanction are largely  indistinguishable for policy purposes.

One certainly cannot assume that the portion of a custodial parent’s income labeled “child support”

confers benefits only on her children, while income with other labels (such as spousal support)

confers no benefits upon them. The custodial household is a single economic unit. Money in the



48. While bond forfeitures are ordinarily thought of as single events, they would presumably have to be
reimposed regularly so long as the offender remained in contempt. In some cases the proceeds of a bond forfeiture, like
a fine, might be paid to the court rather than to the other party. There being no obvious reason why the court rather
than the noncustodial parent should receive the financial benefit of the remedy for visitation denial, this distinction
just makes them less attractive than reductions in child support as sanctions for visitation denial. 
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hands of the custodial parent is money. There are necessarily many items of joint consumption in

the custodial household. If the child has heat, so does the parent, and the television and telephone

are available to both. Even when dedicated uses are conceptually possible they are usually

impractical. No one expects the custodial parent to feed her child steak while she eats macaroni.

There is the occasional arrangement in which child support is applied to a particular child activity,

such as summer camp or music lessons, which the custodial parent would not otherwise purchase,

but such arrangements do not account for most ordered child support. So there is normally no

difference between a dollar’s reduction in the custodial parent’s spousal support or in child support.

Bond forfeitures or fines of course also have the same impact on the custodial household as dollar-

equivalent reduction in support.48 

The real question presented by these cases is whether coercive remedies–jail or financial

penalties--are useful at all as a tool through which to maintain or reestablish a parent-child

relationship that has suffered from lack of contact. They are called coercive remedies because their

purpose is to coerce an offending party–perhaps the custodial parent, perhaps the child–into

complying with the order. Coercive remedies cannot be applied until a court determines who is to

blame, and thus who must be coerced into altering his or her behavior. They can be contrasted with

noncoercive remedies, of which there are two principal possibilities: counseling, and a change in

custody. The first seeks a change in the parties’ relationship, but not through the device of imposing

a continuing penalty on the party or parties deemed at fault for its unsatisfactory state. The second



49. Jessica Pearson and Jean Anhalt, Examining the Connection Between Child Access and Child Support,
32 Family and Conciliation Courts Rev. 93 (1994). The authors examined programs in five states: Michigan, Arizona
and Florida, in which parents self-refer, and Kansas and Los Angeles, where selected parents are sent by the courts
to mandatory parental education programs.
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accepts the existing visitation arrangements as unworkable, and replaces them with a new custodial

plan that the decisionmaker believes is more consistent with the child’s interests. Let us look first

at these noncoercive alternatives.

Therapeutic intervention can be employed by a judge who simply orders the parties to

attempt to work out their difficulties with the assistance of counselors employed by the court or a

cooperating agency. In many states, however, visitation enforcement programs have been specifically

set up to respond to the problem of visitation.  The most common technique employed by these

visitation enforcement programs is a change in the language of the custody decree to make the

details of the visitation arrangement more explicit, but the next most common is referral of the

parents to a counseling program.49   One study found that half of both the mothers and the fathers

referred to such a program reported after their participation that their visitation problems were

solved, although these results may overstate the programs’ effectiveness because there was no control

group of nonparticipants against whom they could be compared. On the other hand, one might

hope that further experience and study could promise even more effectiveness from counseling

interventions. Certainly, more detailed decrees and the provision of counseling are simple and easy

enough to implement that they are worth doing if they help in very many cases.  Nonetheless, it

appears that something like half the cases are resistant to these solutions. 

Perhaps a change in the custodial arrangement would work in some of these remaining cases.

Of course, no change would be appropriate if the court suspects that visitation problems arise from

the noncustodial parent’s own negligent behavior. So some inquiry into the sources and



50. E.g.,Ill. Stat. Ann. Sect. 750 para. 5/602(a)(8) (Smith-Hurd 1993);  Colo.Rev.Stat. § 14-10-124 (1.5)(f)
(court must consider the “ability of the custodian to encourage the sharing love, affection, and contact between the child
and the noncustodial party.” See Morehouse v. Morehouse, 452 S.E.2d 632 (S.C. App. 1995) (father awarded custody
because he encouraged good relationship between child and mother, though mother claimed he had engaged in “almost
every kind of misconduct); Garrett v. Garrett, 527 N.W.2d 213 (Neb. 1995) (Jehovah’s Witness mother awarded
custody despite depression, because father tried to alienate children); In re Marriage of Quirk-Edwards, 509 N.W.2d
476 (Iowa 1993) (refusal of one parent to provide opportunity for other parent to have meaningful contact with child
without just cause shall be considered harmful to the child’s interest).
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consequences of the visitation difficulties is unavoidable when considering a custodial change. On

the other hand, a change in primary custody need not necessarily require a finding that the current

custodian has acted in a culpable manner to frustrate the other parent’s access to the child. The

conclusion that a change in primary custody is likely to produce better relations with both parents,

and that this is in the child’s interests, may be sufficient to justify the order. A difficult inquiry into

blame might thus be avoided. Indeed, many states include, among the factors courts are instructed

to consider in making an initial custody determination, the parent’s willingness to foster a

continuing relationship with the other parent.50 But despite these advantages, it is apparent that in

many cases changing primary custody is impractical or ill-advised. The noncustodial parent seeking

relief, motivated to maintain his relationship with his children, may nonetheless be unable, because

of his employment, to assume the responsibilities of primary custodian (which may be why he did

not assume that role in the first place). Nor would it be appropriate to switch primary custody to

a parent who has a poor relationship with the child, no matter the reason is for the poor

relationship. And finally, even where the relationship of child and noncustodial parent is less

strained, a transfer of primary custody might in any event cause the child disruption and dislocation

if it means moving her from the home of her historic primary caretaker.  So one might assume that

changing primary custody will not be a practical alternative in many of the difficult cases that we

are left to consider. 



51. Fla. Stat. § 61.13(4) (Lexis 2002).
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Some states employ temporary custodial changes as a penalty intended to deter

noncompliance, rather than make permanent changes in the child’s arrangements. A  Florida statute

requires a court, if it concludes that a custodial parent has “[refused] to honor a noncustodial

parent's...visitation rights without proper cause”, to “ award the noncustodial parent...a sufficient

amount of extra visitation to compensate the noncustodial parent..., which visitation shall be

ordered as expeditiously as possible in a manner consistent with the best interests of the child and

scheduled in a manner that is convenient for the person deprived of visitation.”51 This remedy may

seem practical in some cases in which a complete change in primary custody would not, and its

realistic threat may deter some noncompliance. It certainly seems worth trying. But there will be

some cases in which even this modest custodial change would be difficult to implement

expeditiously in a way that works for both child and noncustodial parent, and others in which it is

implemented but does not induce compliance. We are then left with jail and financial penalties as

the only remaining alternatives for dealing with the more difficult cases resistant to noncoercive

sanctions. Yet both these choices also seem problematic. 

It is hardly plausible to suggest that we protect a child’s interests by imprisoning the

custodial parent, particularly given that we are necessarily dealing with cases in which we have

already decided that a change in primary custody is inappropriate. It is thus not surprising that it

is difficult to find any reported decision affirming a parent’s imprisonment for contempt of a court-

ordered visitation schedule. The difficult cases in which one might feel pushed to consider such a

possibility often involve such strained relations between the parties that it may not be clear who to

imprison, or whether jail would have the desired effect of restoring relations between child and



52. Shellhouse v. Bentley, 690 So.2d 401 (Ala.App. 1997).
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noncustodial parent. The few cases that flirt with the possibility of jail illustrate these concerns.

Shellhouse v. Bentley, decided by an Alabama appeals court in 1997, is an example.52 The trial

court had earlier suspended the noncustodial mother’s  support obligation when her daughter

would not see her, but was reversed on appeal because "parental support is a fundamental right" and

that, therefore, "the waiver of rights of visitation in exchange for release from the duty of child

support is a legal impossibility." So on remand the trial court instead ordered the parties to comply

with the visitation schedule, which meant that noncompliance could now constitute contempt. And

that is what the mother argued when visits still did not take place. But in fact the father faithfully

brought their 14 year-old daughter to the appointed meeting place; the problem was that she

refused to leave his car to see her mother. The trial court nonetheless sentenced him to 36 days in

jail at hard labor for contempt, with a chance for early release after ten days if the daughter visited

with the mother. The trial court later relented, at the daughter’s request, by suspending the father’s

remaining sentence after just one day in jail. But it conditioned the suspension on the daughter’s

continuing visitation with the mother. Some might thus regard the trial court’s approach as a

success, since it resulted in visits between mother and daughter. It was nonetheless reversed on the

Dad’s appeal. 

The father, the appeals court said, could not be held in contempt because of the child’s

refusal to visit. Moreover, because of the daughter’s age the court believed that her wishes bore

importantly on any assessment of her best interests, suggesting, in effect, that visitation over her

objection might be inappropriate to order in any event. Finally, the appeals court concluded that

in no event could the child be held in contempt of court, even if she refused to participate in seeing



53. Marriage of Marshall, 663 N.E.2d 1113 (Ill.App. 1996).

54. Fla. Stat. § 61.13(4) (Lexis 2002).
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her mother as provided under the custody order. In a similar case, an Illinois trial court was bolder

about in its approach to the children. It held both daughters in contempt of court when they refused

to visit their father, who lived in another state. It ordered the mother to ground the younger

daughter, and the older one placed in juvenile detention, until they agreed to see him. One is not

surprised to learn that the appeals court reversed here as well. What is surprising, perhaps, is that

the appeals court agreed the children could be placed in contempt, while cautioning that they

should not be subject to sanctions unless no other remedy could work. What other remedy should

the trial court first try? The appeals court’s only suggestion was placing sanctions on the custodial

mother–precisely the remedy that the Alabama court found inappropriate in such a case.53 When

jail is contemplated in such cases, it seems that a different order is always seen as preferable.

The Florida statute quoted earlier also attempts to provide an alternative to jail that might

be more palatable for courts to consider in dealing with recalcitrant custodians. It allows the court

to order, instead of jail, that such a parent “do community service if the order will not interfere with

the welfare of the child.”54 Coerced community service is reminiscent of jail because it deprives the

custodial parent of choice in how she spends her time, but might in some cases perhaps have the

advantage of imposing no corresponding detriment on the child. Whether the concept works in

practice is not clear. The provision is relatively new, and one cannot tell how often it is used. For

custodial parents who work, the problems are evident: such an order must either create the same

disruption in the work schedule, and thus the same risk of income loss, as would jail, or it must

take the parent away from the child during the relatively limited periods each week in which the



55. For children of pre-school age the cost of child care to make the mother available for community service
might be substantial, and the disruption in the child’s routine might present the very kind of risk of detriment to the
child that this alternative to jail is surely meant to avoid.
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custodial parent does not work. For the custodial parent who does not work the approach might

have more promise, at least if the children are of school age.55 Yet custodial mothers of school-age

children who do not work are relatively uncommon, so that this choice will be of limited utility if

applied only to them.

Consider as well that there are multiple reasons why courts are reluctant to place children

or custodial parents in jail, and some may apply to the Florida provision as well. One of the reasons,

undoubtedly, is our particular aversion to mistakenly depriving people of their liberty: unlike

mistaken fines, there can be no reimbursement to repair such errors. In this context avoiding that

mistake requires courts to sort out why a parent and child have no relationship, so that they can

assign blame and jail the blameworthy party.  Who is the guilty party in Shellhouse? The daughter,

or her father for shaping her view of the mother she refuses to see, or her mother for acting

unreasonably so as to alienate her daughter? Finding these facts may be more than the court can do,

or even more than is conceptually possible to do. People in close family relationships sometimes

develop great hostility to one another even when no one is to blame, in the sense of having acted

immorally; something about their situation, or incompatibilities in their perceptions and

expectations, may bring out the worst in them all. This difficulty in making the fundamental

findings of blameworthiness necessary to the imposition of a jail sentence is exacerbated by the

nature of the contempt remedy, which inherently assumes the court’s ongoing scrutiny to ensure

continued compliance with its orders. So even if visits take place after they are coerced, but then

stop, or do not go well, the court would have to determine why: who if anyone is to blame for the



56. That was shown in the classic study by David Chambers, Making Fathers Pay.
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latest difficulty, and thus liable anew to be jailed for contempt? Other legal remedies are not of this

nature. When a court grants P compensation for D’s misconduct, the case is over; there is no

occasion to maintain ongoing scrutiny over D’s behavior to determine whether he has reformed. But

in visitation enforcement the difficult task of assigning blame is potentially continuing. 

Another central problem with jail is efficacy. Jail, or coerced community service, should be

tried only in cases that have resisted less problematic solutions, given the other problems associated

with it. But just because we reserve jail for consideration in only the most difficult cases, we may

be concerned it too will not work  There is some evidence  for the efficacy of jail in the historic use

of the contempt power in child support enforcement,56 although it is used sparingly today because

wage assignment, which collects more support with fewer problems, is now available. But while

garnishment or jail may work to collect support whether or not the obligor is himself inclined to

comply, a social obligation to one’s parent or child is another matter. One may doubt that the

Shellhouse court’s threat to imprison the father would really help heal the relationship of mother and

daughter, even if it resulted in their spending some time in one another’s physical presence.

So if counseling, and tinkering with the custody order, leave a core of hard cases unresolved,

and if jail or its substitutes also seem unlikely to work, do financial remedies, including the

reduction or elimination of the child support obligation, offer more promise? On first impression

financial remedies would seem to share two of jail’s problems: it requires assigning blame, and may

not coerce meaningful compliance. Yet while many courts are resistant to reductions in child support,

their resistance to it is less than their resistance to imposing jail. Courts, at least, see financial

penalties as buying useful results at an acceptable cost more often than they see incarceration doing



57. American Law Institute, Principles of the Law of Family Dissolution (Lexis-Nexis 2002), § 3.21 (3), page
554.

58.  California Family Code § 3556 (2001) states that the “existence or enforcement of a duty of support owed
by a noncustodial parent for the support of a minor child shall not be affected by a failure or refusal by the custodial
parent to implement any rights as to custody or visitation granted by a court to the noncustodial parent." The provision
was discussed in the Damico case, addressed above in the text at note 33.

59. New York Domestic Relations Law § 241 deals with alimony:
When it appears to the satisfaction of the court that a custodial parent receiving alimony or
maintenance pursuant to an order, judgment or decree of a court of competent jurisdiction
has wrongfully interfered with or withheld visitation rights provided by such order,
judgment or decree, the court, in its discretion, may suspend such payments or cancel any
arrears that may have accrued during the time that visitation rights have been or are being
interfered with or withheld.

The same provision goes on to state that “Nothing in this section shall constitute a defense in any court to an
application to enforce payment of child support or grounds for the cancellation of arrears for child support”. But as
explained by the McKinney annotations, which are widely regarded as authoritative, this language, added in 1986, does
not override preexisting case law that allows N.Y. courts to suspend or end child support obligations prospectively as
a response to visitation denial. Rather, it only bars a visitation-denial defense against a claim for child support
arrearages (whereas the statute permits a court to cancel alimony arrearages on that basis).  Oregon is more explicit.
Or. Rev. Stat. § 107.431 allows a court to “terminate or modify that part of the order or decree requiring payment of
money for the support of the minor child” when there has been a “showing that the parent or other person having
custody of the child or  a person acting in that parent or other person's behalf has interfered with or  denied without
good cause the exercise of the [other] parent's parenting time rights.” Note that all states have adopted some form of
the Revised Uniform Enforcement of Support Act, which has long provided that claims of visitation denial cannot be
raised as a defense in a Uniform Act enforcement action. Thus, provisions like Oregon’s apply only in intrastate
disputes. See, e.g., State of Washington v. Bozarth, 722 P.2d 48 (Ore. App. 1986).

60.  701 N.Y.S.2d 739 (App.Div. 2000). For another recent N.Y. example, see Tibaldi v. Meehan, 676
N.Y.S.2d 607 (App.Div. 1998).
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so, even if not very often. And consider that the Principles of the Law of Family Dissolution recently

adopted by the American Law Institute provide that “[i]f a parent persistently interferes with a

support obligor’s access to the child, the court may modify the child-support obligation.”57 

But the states vary. California’s statutory provisions bar modification of child support as a

remedy for visitation denial.58 On the other hand, there are other states, such as New York, which

explicitly provide for it,59 and cases can be found which do it. For example, in New York case of

Kershaw v. Kershaw60 the court suspended the father’s support obligation for his thirteen year old

daughter after finding that since the parties’ separation two years earlier, his efforts to maintain a
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relationship with her had failed because of the mother’s influence. In reaching this result, the court

noted that there was no evidence that the suspension would result in the child becoming a public

charge. But is the financial penalty in Kershaw any more likely than jail in Shellhouse to restore the

parent-child relationship? It is hard to see why it would. Indeed, the court’s understandable concern

that the child not be left a public charge serves to emphasize one particular weakness of the financial

remedy: the less dependent is the custodial household upon the child support payments, the less

powerful is their suspension as a coercive tool. So in just those cases in which courts are most

comfortable suspending the support obligation–where the custodial household can sustain a

reasonable living standard on its own– we might expect the suspension to have the least coercive

punch. One might thus expect that terminating or reducing support offers little advantage over

alternative remedies in dealing with the difficult cases that are resistant to soft interventions like

counseling or clarifying the order, unless we were willing to apply it even when a reduction in the

custodial household income would have maximum coercive power because it would put the

household members in real financial jeopardy. The dilemma posed by that observation is obvious.

Consider, however, a different rationale for the order in Kershaw. Perhaps suspension or

termination of the support obligation is appropriate even if ineffective in achieving the key goal of

restoring the parent-child relationship, because in that case the duty to support may be absent.

Support is of course widely regarded as a parental obligation. On the other hand, the definition of

parent for this purpose need not necessarily follow the parties’ genes. I have written elsewhere about

how the law traditionally vindicated social relationships more than biology as the basis of parental

status, and I have urged that this orientation be maintained even in the face of technological



61.  Ambiguous-Father Families, in Mary Ann Mason, Arlene Skolnick, and Stephen D. Sugarman, editors,
ALL OUR FAMILIES (Revised and Enlarged Edition, Oxford University Press, 2002), reprinted as ‘Thinking About
Custody and Support in Ambiguous-Father Families’, 36 Family Law Quarterly 49 (2002).
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advances that now permit far more reliable identifications of a child’s biological father.61 I also

argued that in the case of biological fathers who enjoy no social relationship with their children,

their status as parents ought to depend upon why. Distinction ought therefore be drawn, I

suggested, between men who make no effort to take social responsibility for children they beget, and

men who never have the opportunity to make such effort because the child’s location, parentage,

or even very existence has been concealed from them. I argued that social policies require imposing

support obligations on the first group but not the second. The same arguments would suggest that

there is no policy basis for imposing a support obligation upon a parent who is prevented from

seeing his or her child by the other parent, and who in consequence has no relationship with the

child despite his conscientious efforts to establish or maintain one. Indeed, these duty arguments

apply on their face even to the case in which termination of the support obligation would impose

substantial burdens on the child; the fact that the child is needy is obviously insufficient, of itself,

to explain why any particular person is obligated to meet that need. Of course, in the absence of any

social safety net to ensure such a child’s financial security in these cases, it is unlikely courts would

terminate the support obligation in them. 

The idea that the duty to provide support might end when the relationship ends is not

entirely foreign to existing child support law, and may lie behind N.Y.’s rule even though it is not

articulated in this way. The idea also seems to underlie at least some applications of the widespread

if somewhat confused legal doctrine of emancipation. At common law, the minor child’s marriage



62. See Meyer v. Meyer, 493 S.W.2d 42 (Mo. App. 1973) (marriage);  LaVoice v. LaVoice, 214 A.2d 53 (Vt.
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also provide for the traditional bases of emancipation, such as marriage and military service. Id. Each statute includes
a list of the consequences of emancipation, making clear, for example, that the emancipated minor can consent to his
own medical treatment, transfer interests in real property or enter into other binding contracts. See, e.g., id. at §46b-
150d. Emancipated minors are nowhere treated as adults for purposes such as voting or drinking. The emancipation
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A.L.R.3d 334 (1980).

66. Roe v. Doe, 29 N.Y.2d 188, 324 N.Y.S.2d 71, 272 N.E.2d 567 (1971) (duty of support terminated by
daughter's actions in voluntarily abandoning father's home to avoid parental control); Debra R. v. Sidney R., 85 Misc.
2d 914, 380 N.Y.S.2d 579 (Fam. Ct. 1976) (dismissing petition for support where minor on public assistance had
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or entry into the military service terminated or suspended the parental support obligation.62 Living

apart from one’s parents could have the same effect.63 There are today statutes in many states that

establish procedures for judicial emancipation at the behest of the child or, in some cases, the

parent. They vary widely on the standard for declaring emancipation and the scope of an

emancipation.64 Although a child seeking to escape parental authority can bring an emancipation

action, the doctrine has more typically been raised by a parent who seeks to avoid paying a third

party who provided services to the child.65 Courts have on occasion found a child emancipated as

a consequence of having left the parental home and rejected parental control.66Other courts have
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parent himself to be able to employ the termination provisions to end his own support obligations for a child that he
declined to take responsibility for, unless done to facilitate the child’s adoption by another person who will assume
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just to terminate his support obligation. Other Minnesota cases seem somewhat in tension with this one. E.g., In re
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rejected the doctrine’s application to such facts.67 Some make the decision turn on their evaluation

of whether the parent or the child is to blame for their estrangement.68 Declaring a child

“emancipated” on the petition of a support obligor who shows that the estrangement was not his

fault is quite similar to recognizing visitation denial as a valid basis upon which to terminate

prospective support obligations. One important respect in which the two are similar to one another

is that both are reversible: emancipation can be rescinded and the child returned to a dependant

status when the facts that gave rise to the emancipation change.69 By contrast, the alternative of

terminating parental status is permanent;70 the status can be restored only through a formal



K.A.S., 2000 WL 782014 (Minn.App.) (unpublished) (rejecting father’s petition to terminate his rights on account of
his 14 year old daughter’s “mental cruelty” toward him); In re J.D.N., 504 N.W.2d 54 (Minn.App. 1993) (reversing
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termination as in child’s best interest; concludes that “voluntary” termination cannot be based upon such grounds, and
that mother can achieve her purpose though an order curtailing father’s access to the child without terminating his
parental rights and thus his support obligation).
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adoption.

In sum, if one asks whether reduced visitation has an impact upon the duty to provide

support, rather than whether reducing support can effectively coerce increased visitation, one may

be more likely to conclude that the remedy should be granted. This conclusion may seem to fly in

the face of rules often found in statutes and cases concerning the independence of the two, but those

rules are not universal. They are also in tension with the social norms of reciprocity instinctively

assumed by most parents, with some other family law rules, and with fundamental ideas about the

nature of parenthood that conceive of it as including both a duty to support and a right to access.

That said, the problem of assigning blame for the parent-child estrangement seems to remain. Even

if we explain the reduction in support as following from the obligor’s diminished duty,  rather than

from its efficacy in deterring visitation-denial, we still need to establish that the impairments in the

child’s relationship with the support obligor are not the obligor’s own responsibility. But perhaps

the task of blame assignment is easier in this context because some questions might not be necessary

to answer. Perhaps, unlike the case of jail, we need only decide that the problem is not the obligor’s

own fault, and need not decide who else’s it might be. 

Consider the example of a difficult case like Shelburne. In deciding whether jail was an

appropriate remedy, the court was understandably concerned with whether it was the 14-year old

daughter or her custodial father who sabotaged the visitation; apart from whether one wants to
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incarcerate children, one does not want to incarcerate one actor for the another’s offense. Financial

penalties present a somewhat different picture, however. Although some formulations appear to

distinguish between child support and spousal support, we have already noted that fluctuations in

the income of the custodial household are as a general matter economically equivalent no matter the

label put on any particular source of income that is enlarged or diminished. A dollar’s reduction in

spousal support affects custodial parent and child both, and in the same way, as a dollar’s reduction

in child support. It is thus a matter of bookkeeping more than social justice as to which pot the

penalty is paid from. Perhaps the shared fate of the members of the custodial household is a reason

for concern about financial penalties altogether. But what is clear is that there would be little point

in requiring a court, before imposing a financial penalty, to probe the dynamics of the Shellhouse

family so as to decide whether daughter or custodial father was more to blame, because nothing of

practical consequence would turn on it. A financial penalty cannot be shaped to target one

household member alone. 

Moreover, we may also decide that the duty of support is compromised even when neither

the child nor the custodial parent are blameworthy, so long as we believe the obligor also is not.

Consider, for example, one common pattern in which the issue arises: the custodial mother

remarries with a child from her first marriage who is still relatively young. She has additional

children with her second husband. The mother naturally wishes all her children to see one another

as siblings and members of the same family; she does not distinguish among them according to their

paternity. Her new husband, with her encouragement, develops a paternal relationship with her

child from her first marriage. Perhaps the mother moves with her new family to another community,

for any number of perfectly understandable reasons: convenience to employment, better housing



71. Mavis Hetherington and John Kelly, FOR BETTER OR FOR WORSE: DIVORCE RECONSIDERED 134 (2002).

72. That is why tort law usually requires a finding that an actor was intentional or negligent with respect to
a harm caused by his behavior; without that finding there is no liability. The criminal law is of course even more
demanding; negligence is not normally sufficient to establish criminal liability except for the most horrendous
consequences such as loss of life, and even then the culpability is much reduced.

43

options for the enlarged family, or better choices of school. Or perhaps the noncustodial father

moves for similarly understandable reasons, such as job opportunities, or the preferences of his new

spouse. The moves need not be far; divorced men who live more than 75 miles from their children

see them much less than those who live closer because that distance makes day trips much less

convenient.71 The mother may not be hostile to the idea of maintaining a relationship between her

first child and the child’s father, but maintaining it involves intrusions into her new family that are

increasingly inconvenient. The child herself might come to see visits with her father as increasingly

irrelevant to her “real” family, none of the rest of whom treat him as a family member. And facing

these hurdles of emotional and possibly geographical distance, the father gradually presses less to

overcome them, especially if he also acquires new children in a second marriage, in whom he must

invest time and emotional energy.

Asking who is to blame for the absence of father-child contact in this situation is not likely

to be helpful. As difficult as it is to show causation in human affairs, it gets one only part way

because causation alone is not sufficient to establish blame. Blame cannot be based, for example, on

the simple conclusion that the mother’s remarriage, or move to a distant location, caused the father-

child estrangement. Blame is a moral concept requiring the additional finding that the behavior

which caused the undesirable result was itself wrong.72 That is why estrangement can arise when

no one is to blame: both the parents’ and child’s behavior may be non-wrongful adaptations to a

shift in family arrangements. In such a case the reconstituted family arrangements may also be a
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good outcome for the child who has become integrated into his new family. Of course, that happy

picture, even if true, does not mean that there will be no visitation or support disputes between the

parents.

Nor does the conclusion that no one is to blame mean the parties will feel content with their

situation. For example, a noncustodial father whose former spouse has moved far away may

recognize the consequences of this reality for his visitation rights, and the inevitability of acquiescing

to them, but still be unwilling to agree to legal severance of his paternity and adoption of the child

by the mother’s new husband. But even if he wants to retain the status of legal parent, and the right

to see the child at least some times (perhaps in the hope that things will one day improve), he may

also understandably resent paying the full amount of child support when his access to and

relationship with the child has been so substantially diminished. At one time, the divorced parents

might have developed an informal understanding in this circumstance: in recognition of the

diminished relationship between the father and the child, and the mother’s diminished financial

needs in light of her remarriage, he would reduce his support payments, or perhaps even cease them

altogether. Today such an arrangement is difficult and perhaps impossible to establish. If the father’s

income is subject to a wage assignment order, as most today are, that assignment will continue

unless the parties obtain a formal modification of the order. Indeed, under procedures required by

recent federal mandates, the assignment will typically follow the father to a new employer without

further action by mother or father, although perhaps with a few months delay. If there is no wage

assignment order, the father could perhaps simply stop paying. But in doing so he would incur a

substantial risk of liability for arrearages should the mother later decide to seek them: more than one

court has enforced such arrearages despite the parents’ informal agreement to depart from the formal
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support order, when the custodial mother later changes her mind.73

What should the court do if the parents come to it seeking a formal modification to reflect

their understanding, or if the father alone seeks a reduction or suspension of his support obligation

in recognition of the new reality in which his role in the child’s life has been circumscribed

substantially? Most courts would today reject the modification, on the grounds that the parties

cannot waive the father’s support obligation, which belongs to the child, and that the lack of

visitation is not ground for its reduction, at least where the father has not shown the mother guilty

of having “wrongfully interfered with or withheld visitation rights”, to use the language of the New

York statute quoted above.74 And in the case I am positing, he probably could not make that

showing. I am suggesting that this is the wrong standard to use in such a case. The question is not

whether the mother is blameworthy, but whether the father’s duty has become diminished. In this

case there is good reason to think it has, because circumstances for which he has no moral blame

have enlarged the already-substantial barriers that most noncustodial parents face in maintaining

a meaningful relationship with their child--enlarged them to the point that he cannot reasonably be

assumed able to overcome them. The issue, in other words, is whether he has been involuntarily

estranged or separated from his child, not necessarily whether that separation was caused by the

mother’s wrongful conduct. There is nothing wrongful, for example, about the mother’s desire to

move 3000 miles away to remain with her second husband who has taken new employment, or in
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her taking the child with her pursuant to a court order that allows it. But that should not necessarily

render irremediable the serious impairment in father-child relations that result. 

Custodial parents often remarry, and some cases the other parent’s relationship with the

child continues unimpaired. But in others it does not. My hypothetical case is but one version of

that story; there are many others. I suggest that courts consider the other parent’s claim that his

child support obligation should be reduced to take account of the resulting impairment in his

relationship with his child; I do not suggest that such reductions always follow. Reductions should

be available only if the factfinder decides two key points. First, the relationship’s impairment must

arise in the absence of any culpable behavior on the obligor’s part. Second, the remarriage must

render the support obligor’s payments less important to the child’s welfare. As previously noted, the

impact on the child of changes in the custodial household’s income are not dependent upon the

label put on the dollars, whether child support, spousal support, or a new spouse’s income.

Continuing contributions from the noncustodial parent may be helpful in maintaining harmony

between the custodial parent and her new spouse, and may be particularly useful when earmarked

for special expenditures that confer benefit upon the child exclusively. But these purposes can

typically be served even if the total support obligation is reduced. Yet many states decline to

consider the new spouse’s income in calculating child support obligations. While that rule can in

many circumstances be explained and justified, it ignores the economic reality that income in the

custodial household is largely fungible regardless of source. Even apart from any general

reconsideration of this rule, it should be reconsidered where the remarriage is, at least over time,

accompanied by an estrangement in the relationship of the child and noncustodial parent. That

parent might prefer a full relationship and full payment, and most observers would probably say he
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should. But if the law cannot guarantee the relationship, it should at least reduce the obligation.

Conclusion

Existing law seems a confused combination of statements affirming the independence of the

support and visitation portions of any divorce decree, and rules that are not always consistent with

those statements; of proper concern with the welfare of the children subject to those decrees,

combined with occasional lapses in attention as to whether protection of children’s welfare can really

explain the orders issued on their behalf. The first part of this paper examined cases involving claims

for arrearages arising during periods of visitation denial. It concludes that child-welfare purposes

often cannot justify the collection of arrearages arising during a period of concealment, particularly

if the arrearages will not be collected until the child is beyond or near the age of majority. Nor, if

concealment has taken place, can collection of the arrearages be justified on the alternative ground

of fairly allocating the burden of support. I therefore suggest that divorce decrees make suspension

of the support obligation the default result during such concealment periods, subject to the obligee’s

demonstrating to the court a justification for the concealment. Suspending it is more consistent than

continuing it with the social norms and expectations of the parties themselves. Allowing the

collection of arrearages accrued during periods of concealment is therefore more likely than

suspension to surprise the parties, and thus also to pose a heightened risk of injustice.

In contrast, we must require continued payments from the noncustodial parent who believes

the other parent has interfered with his access to or relationship with their child, at least until that
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parent persuades a court of facts that justify a different result. A court confronted with such claims

is best advised to seek various noncoercive remedies, such as counseling and decree clarification,

or even a change in primary custody, before imposing jail or financial penalties upon a parent or

child it believes responsible for the visitation problems. Some cases will inevitably resist solution

though these noncoercive remedies, but even then jail remains a problematic choice. Reductions or

even suspension of the support obligation may be appropriate in some of them. In considering such

financial remedies, courts must be cautious to avoid creating undesirable incentives that could

reward the noncustodial parent who is more concerned with avoiding payment than seeing his

child. But once satisfied that the lack of contact between the obligor and his children is not the

result of inappropriate, uncaring, or wrongful behavior on his part, it should consider financial

sanctions. Such sanctions may be unlikely to yield an improvement in the amount of contact or in

the relationship of the child and the support obligor in the difficult cases for which this remedy is

reserved. But when an obligor’s opportunity to maintain a meaningful relationship with his child

is impaired, through no fault of his own, then so is his duty to support that child. 

In some of these cases the reduction or termination of the support obligation may put the

child in serious financial jeopardy. That may not undermine the argument for the obligor’s impaired

duty, but in the absence of any social safety net to replace his support, courts cannot be expected

to compromise it. Without anyone to pass his support duty to, the obligor may not be able to shed

it; better he than the child be left without a chair when the music stops. In many cases, however,

reduction or suspension of the current support obligation will not place the child in serious financial

jeopardy. In some the custodial parent has other resources, such assistance from family, that is not

normally counted in the calculation of child support obligations but which are a reality. Indeed, a
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custodial parent willing to risk the loss or impairment of the support obligation through actions that

impair the other parent’s access to the child may be more likely than custodial parents in general

to have such “off the books” resources available to them. Even more numerous may be the cases in

which the custodial parent has remarried, to someone with reasonable income, and thereby becomes

less dependent upon receipt of child support. Although states typically do not count a new spouse’s

income in calculating child support, it is reasonable to consider it when deciding whether to

suspend or reduce it as a consequence of an impairment in the obligor’s access to or relationship

with the child that did not result from wrongful, negligent or uncaring behavior of the obligor

himself. 


