
 
 
 

Gay & Lesbian Advocates & Defenders 
30 Winter Street, Suite 800 
Boston, MA 02108 
Phone: 617.426.1350 
Fax: 617.426.3594 
Website: www.glad.org 

 
 

De Facto Parenthood: Legal Foundations and Modest Proposals for Future Litigation 
 

Mary L. Bonauto, Esq. 
Gay & Lesbian Advocates & Defenders 

30 Winter Street, Suite 800 
Boston, MA  02108-4720 

(617) 426-1350 
 

Prepared:  September 13, 2000 
MBA NON-TRADITIONAL FAMILY PROGRAM 

___________________________________________________________________ 
 
I. DISCUSSION OF YOUMANS v. RAMOS,  429 Mass. 774,   711 N.E.2d 165  (1999); 
 E.N.O. v. L.M.M., 429 Mass. 824,  711 N.E.2d 886, cert. denied,  120 S.Ct. 500 (1999) 
 
 Families modeled on non-marital relationships are increasingly common, with many 
different types of persons playing a role in child-rearing activities.  Massachusetts statutory law 
acknowledges these phenomena in part through G.L. c. 209C, the paternity statute, which is 
intended to provide a system for allocating rights and responsibilities for children born outside of 
marriage. But as E.N.O. and Youmans both demonstrate, G.L. c. 209C does not address the 
myriad of parental relationships which can  be established outside of a marital context.    
Youmans, 429 Mass. at 779-780; E.N.O., 429 Mass. at 827 n.3 (“The defendant is correct that 
other statutes conferring jurisdiction do not provide the Probate Court with authority in this 
matter [referring to G.L. c. 209C and G.L. c. 119, sec. 39D]).”  Fortunately, G.L. c. 209C places 
no limit on the equity power of the Probate and Family Courts to achieve a just result for the 
child in a particular family.  C.C. v. A.B., 406 Mass. 679 (1990). 
 
 A. Summary of Decisions 
 
 In E.N.O. v. L.M.M., 429 Mass. 824 (1999) and Youmans v. Ramos, 429 Mass. 774 
(1999), the Supreme Judicial Court (“SJC”) announced a doctrine by which a “de facto parent” 
may have rights of visitation with a child.  These are widely regarded as “children’s rights” cases 
for their emphasis on the children’s interest in maintaining contact with persons who functioned 
as parents but were not biological or adoptive parents.1 

                                                      
1   See generally, Pauline Quirion, “Children’s Best Interests and De Facto Parents,” 17 Mass. 
Family Law Journal 101 (Jan. 2000); Charles P. Kindregan, “The Nontraditional Family:  
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 In Youmans, the child’s maternal aunt (Cynthia Ramos) had cared for the child Tamika 
for nearly her entire 11 years, all with the acquiescence of the father, and a substantial mother-
daughter relationship existed between the two.  429 Mass. at 782.  Tamika referred to her aunt as 
“mom” whereas her father, while a ‘continuing presence’ during his long military service, was 
nonetheless a distant figure in Tamika’s life.”  Id., at 776, 785.  After the father returned from 
military service and regained custody of Tamika, the Probate Court relied upon its equity powers 
to order ongoing visitation between Tamika and the aunt, with such visitation to be conducted at 
the father’s expense.  On the father’s appeal that G.L. c. 209C provides no authority for 
visitation other than to biological parents, the SJC reiterated its rule that G.L. c. 209C places no 
limit on the Probate Court’s equity jurisdiction.  Id. at 780, citing C.C. v. A.B., 406 Mass. 679, 
682 (1990).  According to the Court, the Probate Judge was entirely correct in considering the 
child’s best interests because of the existence of the parent-child relationship between Tamika 
and her aunt.  Id. at 781-82.  Visitation was justified on the basis of the child’s interests.  Id. at 
779. 
 
 E.N.O. involved a lesbian couple who had been together over thirteen years and jointly 
decided to become parents with L.M.M. as the biological parent.  429 Mass. at 825.2  They 
entered into a coparenting agreement both before and after the child was born setting out their 
intentions to parent jointly in every way, to support the child, and to maintain their parental 
relationships with their son even if they separated.  Id.  Both mothers were intimately involved in 
his care at all times, and he referred to one as “momma” and the other as “mommy.”  429 Mass. 
at 826.  After relocating to Massachusetts from Maryland, the couple separated.  Id.  The child 
was over 3 years old at that point and he told people he had two mothers.  Id.  When L.M.M. 
refused E.N.O. access to their son, E.N.O. filed a petition seeking contact with the child.   Id.  A 
judge of the Probate and Family Court granted temporary visitation pursuant to the court’s 
equitable powers (G.L. c. 215, sec. 6).  Id.  Ultimately, on the biological mother’s appeal to the 
full SJC, the court upheld the order pursuant to the Probate & Family court’s equitable and 
parens patriae powers to protect children, and articulated the doctrine of de facto parenthood.  
Id., at 827-832. 
 
 B. Analysis of Decisions 
 
  1. Reliance on Equity 
 

                                                                                                                                                                           
Visitation and the New Concept of the De Facto Parent,” 17 Mass. Family Law Journal 112 (Jan. 
2000). 
2   It is difficult to quantify the precise number of gay and lesbian parents.  However, an analysis 
of 1992 and 1996 Voter News Service Exit Polls in which demographic data is gathered in at 
least 300 different polling places nationwide shows that 31% of lesbians (and 37% of non-
lesbians) and 23% of gay men (along with 33% of non-gay men) had children under the age of 
18 living in the home. 
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  Both E.N.O. and Youmans invoke the broad sweep of the Probate and Family 
Court’s equity powers in upholding visitation orders between the children at issue and their de 
facto parents.  Even before 1963 when the legislature specifically conferred broad equity powers 
on the Probate Court (see G.L. c. 215, sec. 6), Massachusetts courts have relied upon equitable 
doctrines in order to protect the interests of children.  See e.g. Wright v. Wright,  2 Mass. 109  
(1806) (relying upon court’s “discretionary powers” to place “bastard” child with mother rather 
than with the Commonwealth).  Equity has long provided a means by which courts have been 
able to fill in the statutory gaps to protect the interests of children.  See also, Gardner v. 
Rothman, 379 Mass. 79 (1976)(using equity as basis for putative father’s visitation rights); 
Normand v. Barkei, 385 Mass. 851 (1982)(same). 
 
  2. Distinction from C.M. v. P.R.  
 
  As much as the Probate Courts had the power to award visitation pursuant to 
equity, some were concerned that C.M. v. P.R., 420 Mass. 220 (1995) might have limited the 
otherwise wide sweep of equity.   In C.M., the SJC held that a man who had become involved 
with a woman after she was pregnant and separated from her when the child was three was not 
entitled to an adjudication of paternity nor to visitation under the “equitable parent” doctrine.  
Id., at 222-223.   Even after the recent SJC decisions, some have wondered aloud how to 
reconcile C.M. with E.N.O.  It is not difficult to do so.   
 
 Stated simply, E.N.O. presented the “facts tending to show that visitation would be in the 
best interest of the child” which were missing in C.M.  420 Mass. at 224 (emphasis added).  In 
C.M., the record “consist[ed] of a complaint filled in by check marks on a form [presumably the 
form complaint for paternity] and the admission by the plaintiff that he [was] not the biological 
father.”  Id., at 220 n.1.  By contrast, in E.N.O., the non-biological mother had filed  an ample 
record including a lengthy verified complaint and several exhibits to the complaint including the 
parties’ co-parenting agreements as well as their reciprocal medical authorizations and a 
nomination of guardian form.  See E.N.O., 429 Mass. at 825-26 (reciting facts). 
 
 Facts make a difference, and the SJC in C.M. said as much.  In an often overlooked 
footnote, the Court stated there are facts which could be plead and proved which would suffice 
to impose a duty of support on a non-biological parent, along with concomitant rights of custody 
and visitation.   Id., at 224 n.7  (“We have recognized that ‘a husband who for years acts as a 
father to a child born to the wife, supports that child, and holds himself out as the father to the 
child and to the world, may be obliged to continue to support the child when he, for the first 
time, renounces his apparent paternity in an attempt to avoid court-imposed support obligations.’  
A.R. v. C.R., 411 Mass. 570, 575 (1992).  In fairness and logic, such a person should be entitled 
in return to assert rights of custody and visitation.”)(emphasis added).  At least one of the facts 
that the SJC found persuasive in E.N.O. is that she, unlike the plaintiff in C.M., had been “part of 
the decision to create a family by bringing a child into the world.”  E.N.O., 429 Mass. at 830. 
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 Turning to the best interests analysis, the SJC drew upon the ample factual record in 
E.N.O. to conclude that the Probate Court judge’s determination of visitation was well-
warranted.   
 
  The plaintiff has participated in the child’s life as a member of the 
  child’s family.  They attended workshops and doctor’s visits together. 
  The plaintiff participated in the birth as a father would.  The plaintiff 
  was listed on the birth announcements, and the child’s last name  
  consists partly of the plaintiff’s last name.  Here, for example, the  
  plaintiff and the defendant decided to have a child and form a family. 
  The plaintiff and the defendant manifested their level of commitment 
  to each other, to the child, and to their new family by executing and 
  re-executing the coparenting agreement.  In the coparenting agreement, 
  the parties revealed their beliefs regarding the child’s best interests, 
  stating their wish that the child continue his relationship with the  
  plaintiff in the event that the parties’ relationship ended.  . . .   After the 
  child’s birth, the plaintiff resided with the child and the defendant 
  as a family.  With the defendant’s consent, the plaintiff participated in 
  raising child, acting in all respects as a de facto parent.  The GAL found 
  the plaintiff was an active parent, responsive to the child’s needs.   
  The plaintiff also supported the family financially, and, while the  
  defendant was ill, assumed primary care for the child.  The defendant 
  encouraged the plaintiff’s parental role, representing the plaintiff as  
  the child’s parent in her public dealings and expressing her desire  
  the plaintiff care for the child as a parent.  The defendant authorized 
  the plaintiff to make medical decisions for the child and designated the 
  plaintiff as the child’s guardian in the event of the defendant’s death  
  or incapacitation.  The child’s attachment to the plaintiff as a de facto 
  parent is evidenced by his calling her “Mommy” and telling people he 
  has two mothers.  Thus, on these facts, the best interests of the child 
  require that the plaintiff, as the child’s de facto parent, be allowed 
  temporary visitation with the child. 
 
Id., at 831-832.  These facts were obviously persuasive in E.N.O., and provide a template of sorts 
for future litigants attempting to prove or disprove a de facto parent relationship. 
 
  3. Not “Standing” Cases 
 
  As a technical matter, the Court did not decide these as “third party standing” 
cases.   Both cases involved individuals who were parents  --or “de facto parents” in the court’s 
terminology --   rather than non-parent third parties.  Youmans, 429 Mass. at 780-781 & n.16 
(“The dissent focuses on the visitation rights of third parties -- not at issue in this litigation -- and 
does not address the interests of Tamika, a child raised (with the father’s acquiescence) by her 
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maternal aunt for the crucial first decade of her life.”); E.N.O., 429 Mass. at 833 (“The family 
that must be accorded respect in this case is the family formed by the plaintiff, the defendant, and 
the child.”). 
 
 

 4. No Constitutional Claims 
 
  In both cases, the SJC rejected constitutional challenges to the visitation orders 
which were premised on the rights under the Massachusetts and Federal constitutions to raise 
one’s children without state interference.  In both cases, the Court recognized the parent’s 
interests as fundamental, but also recognized that parental rights are not absolute.  Youmans, 429 
Mass. at 784; E.N.O., 429 Mass. at 832.  Because of the child’s independent interests however, 
there exists a counterweight to the rights of the parents.  Id.  Attainment of a child’s best 
interests may involve some limitation on the liberties of one or the other of the parents.  In 
E.N.O., the SJC framed a balancing test:  
  
  We must balance the defendant’s interest in protecting her custody 
  of her child with the child’s interest in maintaining her relationship 
  with the child’s de facto parent. 
 
429 Mass. at 833.  In Youmans, the Court balanced the interests and focused on the harm which 
would be wrought by severing Tamika from her “mom”: 
 
  Here, Tamika’s interest in continuing to have access to the only adult 
  who has acted as a parent to her is powerful.  The integrity of Tamika’s 
  family -- the only family she knows -- has been destroyed through no  
  fault of her “mom” [Aunt Cynthia].  Tamika is entitled to be protected 
   from the trauma caused by the disruption of that relationship.  See  
  Opinion of the Justices, [__ Mass.] at 1208; Adoption of  a Minor,  
  343 Mass. 292, 294-295 (1961). 
 
Youmans, 429 Mass. at 784.  See also E.N.O., 429 Mass at 833 (“The child’s interest in 
maintaining his filial ties with the plaintiff counters the defendant’s custodial interest,” and 
citing above passage in Youmans). 
 
II. CASES GOING FORWARD 
 
 A. Definition of ‘De Facto Parent’ In the Decisions 
 
 The SJC set out standards of qualification for de facto parent status.  In sum, a de facto 
parent is  “one who has no biological relation to the child, but has participated in the child’s life 
as a member of the child’s family.”  E.N.O. , 429 Mass. at 829.   More specifically, all of the 
following criteria must be met. 
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The de facto parent  [1] resides with the child and,  [2] with the consent and 
encouragement of the legal parent, [3] performs a share of the caretaking 
functions at least as great as the legal parent.  The de facto parent [4] shapes the 
child’s daily routine, addresses his developmental needs, disciplines the child, 
provides for his education and medical care, and serves as a moral guide. 

 
E.N.O.,  429 Mass. at 829 (citations omitted); Youmans, 429 Mass. at 776 & n.3. 
 
 Even more, the Court built on its existing case law to assist the Probate and Family Court 
in assessing a child’s relationship with the de facto parent.  It specifically invoked C.C. as an 
example (although not an exclusive example) of the kinds of factors that a court may use.  In that 
case, the Court stated: 
  

The mother, although married to another man, lived with the plaintiff at the time 
that the minor child was conceived and when the child was born.  The plaintiff’s 
name is listed as “father” on child’s birth certificate and on the child’s baptismal 
record.  The child bears the plaintiff’s name.  The mother has admitted that the 
plaintiff may be the father of the child.  After the child’s birth, the plaintiff, the 
mother, and the child lived together.  The plaintiff has indicated, both by his 
actions and his words that he has an interest in continuing his relationship with 
the child. 

 
E.N.O., 429 Mass. at 831, citing C.C. v. A.B., 406 Mass. at 688.3 
 
 B. Definition of De Facto Parent in the ALI Principles of Family Law Dissolution 
  (Tent. Draft No. 3 Part I 1998) 
 
 In both cases, the Court invoked, but did not specifically adopt, the American Law 
Institute Principles of the Law of Family Dissolution: Analysis and Recommendation (Tent. 
Draft No. 3 Part I 1998) (hereafter, “ALI Principles”).  Youmans, 429 Mass. at 776 n.3; E.N.O., 
429 Mass. at 829 & n.6.  This document, while not a “Restatement” of the law, draws together 
modern demographics, case law and public policy in order to set out principles for sorting out 
parental rights and responsibilities.  In the draft cited by the SJC, a de facto parent is defined as 
follows: 
 

                                                      
3   C.C. also set out factors for assessing the substantiality of the parent-child relationship.  “The 
court must look at the relationship as a whole and consider emotional bonds, economic support, 
custody of the child, the extent of personal association, the commitment of the putative father to 
attending to the child’s needs, the consistency of the putative father’s expressed interest, the 
child’s name, the names listed on the birth certificate, and any other factors which bear on the 
nature of the alleged parent-child relationship.”  C.C. v. A.B., 406 Mass. at 690.   
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A de facto parent is an adult, not the child’s legal parent, who for a period that is 
significant in light of the child’s age, developmental level, and other 
circumstances, 

(i) has resided with the child, and 
(ii)  for reasons primarily other than financial compensation, and with 
the consent of a legal parent to the formation of a de facto parent 
relationship or as a result of a complete failure or inability of any legal 
parent to perform caretaking functions, regularly has performed 

(i) a majority of the caretaking functions for the child, or 
(ii) a share of caretaking functions at least as great as that of 
the parent with whom the child primarily has lived. 

 
ALI Principles, § 2.03 (1)(b).  These principles define “caretaking functions” as “tasks that 
involve interaction with the child or direct the interaction and care provided by others.” ALI 
Principles, § 2.03 (6).  “Parenting functions,” by contrast, encompass both “caretaking 
functions” as well as tasks that serve the needs of the child and residential family, such as 
earning a living, maintaining and improving the family residence, and financial planning and 
organization. ALI Principles, § 2.03 (7). 
 
 C. Scope of Rights and Responsibilities for De Facto Parents 
 
 Since E.N.O. and Youmans addressed visitation only, questions inevitably arise as what 
rights and responsibilities other than visitation might be allocated in a future case to de facto 
parents. 
 
  1.  Custodial Decisionmaking and Residential Placement 
 
  There is nothing in the rationale of either decision that suggests that the question 
of visitation is the only proper inquiry in assessing a child’s best interests in a de facto parent 
case.  The SJC eschewed the notion that parental rights with respect to children are absolute 
property rights.   E.N.O., 429 Mass. at 833.    Nor were de facto parents cast as interlopers with 
an inferior claim to contact with the child.  As explained in E.N.O.,  
 
 [T]his case differs from cases in which a putative father’s paternity 
 suit disrupts an existing family unit.  The family that must be ac- 
 corded respect is the family formed by the plaintiff, the defendant, 
 and the child.   
 
Id.   Moreover, both decisions are replete with references to the child’s welfare.  As against the 
biological parent’s constitutional claims, the SJC hewed to the path of balancing the rights of the 
biological parent and of the child.  E.N.O., 429 Mass. at 833.  Where “[t]he child’s interest in 
maintaining his filial ties with the plaintiff counters the defendant’s custodial interest,” Id., 
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custody rights and not just visitation are a legitimate subject of judicial resolution, subject to a 
determination of  the child’s best interests. 
 
 Litigants are advised to consult the ALI Principles in arguing future cases about the scope 
of the de facto parent doctrine in Massachusetts.  As a general matter, the ALI Principles 
encourage people to agree upon parenting plans.  Failing that, they contemplate “allocation of 
custodial responsibility so that the proportion of custodial time the child spends with each parent 
approximates the proportion of time each parent spend performing caretaking functions for the 
child prior to the parents’ separation, or if the parents never lived together, prior to the filing of 
the action,” except as necessary to meet other goals specified in the Principles.  ALI Principles, §  
2.09.   
 
 Turning to de facto parents, the ALI Principles contemplate an allocation of custodial-
type rights to de facto parents in accord with the standards announced under §2.09.  See § 2.21.  
Under the third tentative draft, legal parents receive some preference over de facto parents, so 
that primary custodial responsibility should be awarded to a de facto parent over a fit and willing 
legal parent only if 
 
 (a) 
  (i)   the legal parent has not been performing a reasonable share of parenting  
   functions, or 
  (ii)   the alternative would be harmful to the child; and 
 
 (b) it should limit or deny an allocation otherwise to be made if, in light of the  
  number of other adults to be allocated responsibility, the allocation would be  
  impractical in light of the objectives of this Chapter. 
 
ALI Principles, § 2.21. 
 
 NOTE:   Tentative Draft No. 3 has been superseded by a Tentative Draft No. 4 that 
answers some of the questions raised in the aftermath of E.N.O. and Youmans.  As can be seen in 
the discussion below, both the plaintiff in E.N.O. and the aunt in Youmans would qualify as 
“parents by estoppel” who are to be treated for all legal purposes as “legal parents.”  
Accordingly, they would be entitled to assert claims for custodial responsibility and decision- 
making on a par with legal parents, and without the qualification set forth in § 2.21 of the 
Tentative Draft No. 3.  One other significant change between the drafts is that the new draft, if 
adopted, would require that a de facto parent have lived with the child for a time which is 
significant, or at least 2 years, and possibly more for older children, before asserting parenting 
rights and responsibilities. (See below). 
 
  2. Child Support 
 



 9

  Since the E.N.O. decision, at least one Probate and Family Court judge has 
imposed a support obligation on an (unwilling) defacto parent.  This flows from the logic of the 
decision itself, as well as established law and public policy.  Children born to parents who are 
not married are entitled to the same rights and protections as other children.  G.L. c. 209C, §1.  
As in other matters, the Probate and Family Court has the power under equity to impose support 
obligations when warranted by the child’s interests.  Doe v. Roe,  23 Mass. App. Ct. 590, 592 
(1987) (equitable powers sufficient for award of child support ), cited with approval in Doe v. 
Roe, 32 Mass. App. Ct. 63, 69 (1992).   
   
 
 D. Other Persons Who Might Qualify as De Facto Parents 
 
  The Supreme Judicial Court decisions in E.N.O.  and Youmans do not delineate 
the classes of people, if any, who may be considered de facto parents.  What seems most likely is 
that each case must be assessed separately using the criteria set forth in the decisions, with 
reference to common sense, other caselaw and the ALI Principles. 
 
   a. Baby Sitters and Nannies 
 
   In both cases, the SJC specifically rejected the possibility that a 
“babysitter or other paid caretaker” could qualify as a de facto parent.  E.N.O., 429 Mass. at 829 
n.6.  It reasoned that the de facto parent fulfills his or her role “for reasons primarily other than 
financial compensation” citing ALI Principles, § 2.03(1)(b).  “Even though those caretakers may 
grow to feel genuine affection for their charges, their caretaking arrangements arose for financial 
reasons.”  429 Mass. at 829 n.6.   The Court also addressed this issue in Youmans: 
 
  The dissent’s suggestion that any adult who has ‘bonded’ with 
  a child - be she a nanny or other caregiver - may obtain  
  visitation rights under our holding is misplaced.  Post at 793.   
  There is a world of difference between the relationship of a 
  child and a de facto parent, as the aunt most assuredly is to 
  Tamika, and a bond with a child that any number of adults may 
  have.  Summarily removing a child from her de facto parent and 
  the only home she has ever know is different in kind from terminating 
  the employment of a nanny. 
 
Youmans, 429 Mass. at 782.   
 
   b. Foster Parents 
 
  The status of foster parents was not specifically discussed in E.N.O. or Youmans.   
According to both the Third Tentative Draft and the new Fourth Tentative Draft of the ALI 
Principles (see below), foster parents are generally excluded from de facto parent status both 
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“because of the financial compensation involved ; [and because  inclusion of foster parents 
would undermine the integrity of a state-run system designed to provide temporary, rather than 
indefinite, care for children.”  ALI Principles, § 2.03, Comment b-ii; Fourth Draft, § 2.03, 
Comment c-ii.  As a general matter in Massachusetts, courts have favored returning children to 
their natural parents over granting custody to foster parents when the natural parent has been 
deemed to be fit and has sought return of the child  E.g.  Care and Protection of Zelda, 26 
Mass.App.Ct. 869 (1989); Adoption of a Minor, 17 Mass. App. Ct. 993 (1984). 
 
 
 
 
   c. Step Parents & Live-In Relatives 
 
  Stepparents and live-in relatives appear to have a much better chance of claiming 
de facto parent status than foster parents.  To the extent that a particular stepparent or live-in 
relative is a part of the child’s family, resides with the child, and with the acquiescence of the 
legal parent, undertakes the types of responsibilities set forth by the Court, a court may find him 
or her to be a de facto parent.  Of course, even if a person meets the criteria for a de facto parent, 
a court must still assess what kind of contact is in the best interests of the child.  The ALI 
Principles note that contact can be refused “in light of the number of other adults to be allocated 
responsibility ... “.  ALI Principles, § 2.21 (1)(b).4 
 
III. NEW AUTHORITIES FOR CONSIDERATION 
 
 A. Principles of the Law of Family Dissolution:  Analysis and Recommendations  
  (Tent. Draft No. 4, April 10, 2000). 
 

                                                      
4 A number of state statutes specifically incorporate rights for stepparents.  See, e.g., 
Cal.Fam.Code § 3101  (stepparent visitation);  13 Del.C. § 733  (stepparent custody);  750 ILCS 
5/606  (stepparent visitation);  
750 ILCS 5/602  (presumed to be in best interest of the child to be in custody of natural parent, 
unless rebutted by stepparent);  Kan.S.A. § 60-1616  (stepparent and grandparent visitation);  
LSA-C.C.Art. 136  (stepparent visitation);  N.H.R.S.A. § 458:17 (stepparent and grandparent 
visitation); 15 V.S.A. § 291 & 293.   
 In addition, in some states, a court may award custody to a stepparent while the parties 
are still married and when circumstances warrant (e.g., in cases of living separately, desertion, or 
nonsupport).  See WI ST 767.245 & 880.155(2) (stepparent visitation).   
 Finally, some statutes which make no mention of stepparents have been interpreted to 
afford rights to stepparents.  AK ST § 25.24.150 (“In an action for divorce. . . the court may. . 
.during the minority of a child of the marriage, make, modify, or vacate an order for custody of 
or visitation with the minor child that may seem necessary or proper, including an order for 
visitation by a grandparent or other person if that is in the best interests of the child.”).  
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 What follows is a brief description of the concepts in the fourth draft of the ALI 
Principles defining parenthood and parental rights and responsibilities. Given the ample 
references to the Third Tentative Draft by the SJC in E.N.O. and Youmans, this fourth draft may 
provide further guidance for parties and the courts in sorting out who may qualify as a defacto or 
other type of parent, and what kinds of rights and responsibilities might be imposed on them.   
  

(1) “Unless otherwise specified, a parent is either a legal parent, a parent by estoppel, or  
a de facto parent.”  § 2.03(1) 

 
(a) Legal Parent:  “A legal parent is an individual who is defined as a parent under 

other state law.” § 2.03(1)(a).  This includes biological parents and adoptive parents 
or  persons who are parents by virtue of an unrebutted legal presumption.   
Comment a. 

 
(b)  Parent by Estoppel:  A parent by estoppel is an individual who is not a legal parent, 
but fits in some other category.   This person has “acted as a parent under certain 
specified circumstances which serve to estop the legal parent from denying the person’s 
status as a parent.”  Comment b.  Such a person is afforded all of the privileges of a legal 
parent, including a presumptive allocation of custodial time and a presumption in favor of 
shared joint decisionmaking responsibility.  Comment b. 

 
 Among the possibilities for parenthood by estoppel are: 
 

A. A person liable for child support because they are a legal parent or 
because their prior conduct -- such as a stepfather undertaking to replace a child’s 
biological father -- estops them from denying the obligation. § 2.03(1)(b)(i), 
Comment b -i.  If child support is imposed, then the court would determine 
custodial issues.  Comment b - i. 

 
B. A person who has lived with the child for at least two years and 
reasonably and in good faith believed that he was the child’s  father and fully 
accepted parental obligations and continued to make reasonable and good faith 
efforts to accept parental responsibilities even when the belief of parenthood was 
no longer reasonable. § 2.03(1)(b)(ii).   This section applies to men only since 
women tend to know if they are a child’s biological parent.  Comment b - ii.  

 
C. A person who has “lived with the child since birth, holding out and 
accepting full and permanent responsibilities as a parent, as part of a prior co-
parenting agreement with the child’s parent (or, if there are two legal parents, 
both parents) to raise the child together with full parental rights and 
responsibilities, when the court finds that recognition is in the child’s best 
interests...”.  § 2.03(1)(b)(iii).   
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i. This paragraph contemplates a situation in which two cohabiting 
adults -- whether of the same-sex or different-sex -- set out to raise a child 
together fully and permanently, and then perform those parenting 
functions.  Comment b-iii.   

 
ii. No formal, written agreement is required, but absence of 
formalities, like the absence of adoption where it is available, “may affect 
the factfinder’s determination of whether an agreement was made. . . .  
The factfinder’s determination should not turn upon whether the parties 
are a same-sex couple or a different-sex couple, or even whether the 
parties are married, since these factors do not bear on whether a family 
relationship is planned.”    Comment b-iii. 

 
iii. An agreement which provides for only limited parental 
responsibilities, e.g., excludes financial support, but allows limited 
visitation, does not allow estoppel status, but may receive some 
recognition.5  Comment b-iii. 

 
iv. Once a court determines that a person meets the criteria of  parent 
by estoppel, it should ordinarily find that the parent by estoppel status is in 
the child’s best interests, and then allocate custodial and decisionmaking 
responsibility.  Comment b-iii.   A different result may obtain (but need 
not) if a child already has 2 or more parents, but “[t]he extent of the 
involvement of the various parties in the child’s life and the strength of 
their respective emotional bonds to the child are other relevant factors.”  
Comment b-iii. 

 
   v. Illustrations (taken verbatim for Tent. Draft No. 4):   
 

a.  After living together in a committed relationship for four years, 
Marlene and Stephanie decided to raise a child together.  They 
agreed that Marlene would attempt to conceive a child through 
artificial insemination and that she and Stephanie would be the 
equally involved and equally responsible parents of any child so 
conceived.  In accordance with their plan, Marlene bore a child, 
Matt, and for the first five years of Matt’s life, Marlene and 
Stephanie shared caretaking and decision-making responsibilities 
for him more or less equally.  Both Marlene and Stephanie were 

                                                      
5   Parties to an action for parental rights and responsibilities include, among others, a biological 
parent who is not a legal parent but who has an agreement with a legal parent under which he or 
she reserved some parental rights and responsibilities.  This could easily apply in the case of a 
surrogate mother or a woman who is a gestational surrogate. 
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listed on Matt’s medical and pre-school records as “parent” and 
each acknowledged the other as Matt’s co-parent.  Stephanie did 
not adopt Matt because applicable state law would not allow it 
without the termination of Marlene’s rights.  

  
Marlene and Stephanie are not separating and Marlene objects to 
Stephanie having any contact with, or responsibility for, Matt.  
Stephanie files an action seeking an allocation of custodial 
responsibility. 

 
Stephanie is a parent by estoppel under Paragraph (1)(b)(iii), if the 
court determines that such a determination would be in Matt’s best 
interests.  She also satisfies the requirements of de facto parent.  ... 

 
b. The facts are as stated [above], except that the agreement 
also provided that the sperm donor, Elliot, would have bi-weekly 
visits with the child.  While Stephanie and Marlene lived together, 
the visits occurred, but when the relationship dissolved, Marlene 
terminated the visits with Elliot. 

 
If Elliot is recognized as a legal parent under state law, he is a 
legal parent [], in which case the agreement limiting his rights to 
bi-weekly visits would be evaluated under §  2.09(1)(e).  If he is 
not a legal parent, neither is he a parent by estoppel, since he did 
not fully accept parental responsibilities for Matt, either in the 
good faith belief that he was Matt’s father, or pursuant to an 
agreement with Marlene.  He would, nonetheless, have standing to 
participate in the action as the child’s biological father, see § 
2.04(1)(d), and to seek continued visits under the substantive 
standards set forth in the Chapter.  See  §  2.09(1)(e). 

 
D. “A person who has lived with the child for at least two years, 
holding out and accepting full and permanent responsibilities as a parent, 
pursuant to an agreement with the child’s parent (or, if there are two legal 
parents, both parents), when the court finds that recognition as a parent is 
in the child’s best interests.”  § 2.03(1)(b)(iv). 

 
 This paragraph requires the objective test of 2 years of living with 
the child, along with the person holding out himself or herself as a child’s 
parent with full responsibilities of a parent -- all with the agreement of the 
child’s parent or parents.  Comment b-iv.  A good example is a man who 
gets involved with, or marries a woman who is pregnant from someone 
else but he agrees with the mother to act as the father.   This status could 
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also apply to a same-sex couple who “undertake, permanently, to have 
joint parenting rights and responsibilities.. . .” 

 
i. As with the preceding paragraph, this paragraph applies 
only when the court determines that the creation of a parent by 
estoppel status is in the best interests of the child.  Comment b-iv. 

 
3. De Facto Parents:  “A de facto parent, is an individual other than a legal parent 
or a parent by estoppel who, for a significant period of time not less than two years,  

 
  (i)   lived with the child, and 
  (ii)   for reasons primarily other than financial compensation, and with the  
   agreement of a legal parent to form a parent-child relationship, or as a  
   result of a complete failure or inability of any legal parent to perform  
   caretaking functions, 
 
   (A)  regularly performed a majority of the caretaking functions for the  
   child, or 
   (B)  regularly performed a share of caretaking functions at least as great as  
   that of the parent with whom the child primarily lived.” § 2.03(1)(c). 
 

 This paragraph is intended to apply to a person who functioned as a child’s 
primary  parent, but who does not have a child support obligation, did not have a good 
faith belief that he or she was the child’s parent, did not have an agreement with the legal 
parent to serve as co-parent, or otherwise does not meet the requirements of parenthood 
by estoppel.  Comment c. 

 
 Such a person must bring an action for parental rights and responsibilities within 
6 months of living with the child.  If the time period for commencing the action is beyond 
the 6 months, the individual must have maintained or attempted to maintain the 
relationship since no longer living with the child.  Comment c-iv. 

 
 The person must meet the other tests, too:  lived with the child for at least 2 years; 
acted in role of parent for reasons other than financial; acted as parent with agreement of 
legal parent; and performed an equal or greater share of caretaking tasks than the parent.  
Comment c. 

 
 The shared residence requirement is “intended to consider those most likely to 
have engaged with the child in the role of family member and to exclude those outsiders 
the parents may have called upon to assist them in caring for their child in an auxiliary 
role.”  The key is whether or not they “regularly spend the night in the same residence.”  
Comment c-i. The two year rule is a baseline.  The period may need to be longer for 
children beyond the age of 6.  Comment c-iv. 
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 The financial compensation exclusion builds on the notion that parents act in their 
children’s best interests because they are motivated by love and loyalty.  Thus, 
“babysitters and other paid caretakers are not recognized” as de facto parents.   Comment 
c-ii.    Similarly, foster parents are generally excluded both “because of the financial 
compensation involved and because  inclusion of foster parents would undermine the 
integrity of a state-run system designed to provide temporary, rather than indefinite, care 
for children.”  Comment c-ii.   

 
 On the other hand (as in the Youmans case), a family member who takes a child 
into her home primarily out of family affinity may be a de facto parent even if, as a 
result, the person thereby qualifies for welfare benefits, foster care payments, or other 
financial assistance.  Comment c-ii. 

 
 As a general matter, an agreement between the legal parent and de facto parent 
requires “an affirmative act or acts by the legal parent that demonstrates a willingness 
and an expectation of shared parenting responsibilities.”  Comment c-iii.  “Retention of 
authority over matters of the child’s care, such as discipline, manifests an absence of 
agreement to the formation of a de facto parent relationship.”  Comment c-iii.  Failure to 
adopt, where adoption is available, “is some evidence, although not dispositive, that the 
legal parent did not agree to the formation of the de facto parent relationship.”  Comment 
c. 

 
 With one exception, the de facto parent must have performed a share of 
caretaking functions for the child at least as great as that of the parent with whom the 
child primarily lived.  Comment c-v.  “Caretaking functions” is a term of art meant to 
include “tasks that involve interaction with the child or that direct, arrange, and supervise 
the  interaction and care provided by others.” § 2.03(5).  This functions include 
“parenting functions,”  but the latter term also means providing economic support, 
household logistics, and maintaining the household. § 2.03 (6). 

 
 B. Troxel v. Granville, 120 S.Ct. 2054 (2000) 
 
 The United States Supreme Court’s plurality opinion (with six separate opinions) in 
Troxel v. Granville on June 5, 2000, while the subject of much discussion, will do little to alter 
the legal terrain in Massachusetts. 
 
  1. Factual Background  and Washington State Court Decisions 
 
  This case involved a contest between a mother and paternal grandparents over 
visitation of the 2 daughters/granddaughters.  The father of the children was deceased; he and the 
mother had never married.  The mother had curtailed visitation with the grandparents to one visit 
per month and certain family gatherings, but the grandparents sought more contact. 
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The operative Washington statute provided:   

 
 Any person may petition the court for visitation rights at any time 
including, but not limited to, custody proceedings.  The court may order visitation 
rights for any person when visitation may serve the best interest of the child 
whether or not there has been a change of circumstances. 

Wash. Rev. Code §§ 26.10.160(3). 
 
 The trial court granted greater visitation, although not as much as the grandparents 
requested, on the grounds that more visitation was in the children’s best interests.   
 
 On the mother’s appeal, the Appeals Court dismissed the case on the grounds that the 
grandparents lacked standing unless a custody action was pending.  Its gloss on standing under 
the statute was informed by its view of the constitutional constraints on the state’s ability to 
interfere with a parent’s liberty interest in caring for her children, but it did not rule on the 
mother’s constitutional challenge to the visitation statute. 
 
 The Washington Supreme Court affirmed, but on different grounds.  It held that the 
Troxel’s had standing under the statute, but that the statute could not be applied constitutionally 
at all.  Its reasons were two:  first, that the Constitution permits state intrusion into a parent’s 
prerogatives only to prevent harm or potential harm to a child; and second, that the statute swept 
too broadly by allowing “any person” to petition for visitation, constrained only by the 
requirement that visitation be in the child’s best interest.  See 120 S.Ct. 2058-2059. 
 
 2.  Opinions of the United States Supreme Court 
 
  A. Plurality Opinion 
 
  In a plurality opinion authored by Justice O’Connor (and joined by Justices 
Rhenquist, Ginsburg and Breyer), the Court affirmed the judgment of the Washington Supreme 
Court. 120 S.Ct. at 2065.  
 
 It began its substantive discussion of the law with the observation that “[t]he 
demographic changes of the past century make it difficult to speak of an average American 
family.  The composition of families varies greatly from household to household.”  Id. at 2059.6  

                                                      
6  See also, Kennedy, J., dissenting at 2077 (criticizing Washington Supreme Court opinion 
for its “assumption that the parent or parents who resist visitation have always been the child’s 
primary caregivers and that the third parties who seek visitation have no legitimate and 
established relationship with the child.  That idea, ... appears influenced by the concept that the 
conventional nuclear family ought to establish the visitation standard for every domestic 
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In this vein, it acknowledged state innovation in extending rights to “persons other than a child’s 
parents.”  Id.  And it peppered its opinion with the admonition that the federal courts should 
avoid setting rigid rules in this area of law. 
 

 [T]he constitutionality of any standard for awarding visitation turns on the 
specific manner in which that standard is applied and ... the constitutional 
protections in this area are best ‘elaborated with care.’ [internal citations omitted]  
Because much state-court adjudication in this context occurs on a case-by-case 
basis, we would be hesitant to hold that specific non-parental visitation statutes 
violate the Due Process Clause as a per se matter.   

 
Id. at 2064. 
 
 The Court did not abandon the well-established principle that the Fourteenth Amendment 
Due Process Clause “protects the fundamental right of parents to make decisions concerning the 
care, custody, and control of their children.”  Id. at 2060.  But reiterating that principle did not 
resolve this case; the Clause is a limit on the State’s power, not a bar to its exercise.  Thus, the 
Court did not strike down the statute facially (and thus it stands), but only affirmed the judgment 
that the Washington Superior Court decision had violated the mother’s due process rights as 
applied in this context.  Id. at 2065. 
 
 The factors identified by the Court that led to its conclusion that the application of the 
state law violated the mother’s rights in this case are as follows: 
 
 1. The language of the non-parental visitation statute is “breathtakingly broad” and 
permits “any third party seeking visitation to subject any decision by a parent concerning 
visitation of the parent’s children to state-court review.”  Id. at 2061. 
 

2. A court may intervene in a case like this one, but when it does so it must give 
some “special weight” or “material weight” to the mother’s determination of the children’s best 
interests.  Id. at 2062, 2063.   Ordinarily, a fit parent who adequately cares for her children is 
presumed to act in their best interests.  Id.  It is improper where, as here, the “parent’s decision 
that visitation would not be in the child’s interest is accorded no deference.”  Id. at 2061.  The 
Washington statute said nothing about presumptions of validity or weight to be accorded the 
parental opinion, but simply gave judges the power to make a best interests determination.  Id.  
Allowing a judge to presume that visitation is in the children’s best interest fails to provide 
adequate constitutional protections for the parent.  Id. at 2062. 
 
 3. It cannot be enough for a judge to base an order simply on disagreement with the 
parent’s decision about what is best for the children and nothing more.  In this case, “[t]he 

                                                                                                                                                                           
relations case.  As we all know, this is simply not the structure or prevailing condition in many 
households”). 
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Superior Court’s order was not founded on any special factors that might justify the State’s 
interference with [the mother’s] fundamental right to make decisions concerning the rearing of 
her two daughters.”  Id. at 2061.  A fit parent should not bear “the burden of disproving that 
visitation would be in the best interest” of her children.  Id. at 2062. 
 
 4. The court’s decision was further informed by the absence of an “allegation that 
[the mother] ever sought to cut off visitation entirely.”  Id. at 2062-2063. 
 
 Finally, the Court declined to rule explicitly on the harm standard:  “[W]e do not consider  
. . . whether the Due Process Clause requires all nonparental visitation statutes to include a 
showing of harm to the child as a condition precedent to granting visitation.  We do not, and 
need not, define today the precise scope of the parental due process right in the visitation 
context.”  Id. at 2064. 
 
  B. Other Opinions 
 
   i)   Justice Souter, concurring in the judgment, would have affirmed 
because the “statute sweeps too broadly and is unconstitutional on its face.”  Id. at 2066. 
Accordingly, the Court properly decided not to address the harm standard relied upon by the 
Washington Supreme Court.  Id.   
 
 He referred to the parental liberty right as “generally protected.”  Id. at 2066.  Justice 
Souter and acknowledges the court’s past cases “have not set out exact metes and bounds to the 
protected interest of a parent in the relationship with his child” but insists it would be a “sham” if 
the right “failed to encompass the right to be free from a judicially compelled visitation by ‘any 
party’ at ‘any time’ a judge believed he ‘could make a ‘better’ decision’ than the objecting parent 
had done.”  Id. at 2066-2067. 
 
   ii) Justice Thomas concurred in the judgment, id. at 2067-2068, 
reasoning that strict scrutiny applies in this context. 
 
   iii) Justice Scalia dissented, id. at 2074-2075, on the grounds that the 
Court should leave these matters entirely to the states. 
 
   iv) Justice Stevens dissented, noting that the Court had been wise to 
“decline[] to endorse either the holding or the reasoning of the Supreme Court of Washington.”  
Id. at 2068.  He endorsed the as-applied approach,  but would have remanded for further review 
of the trial court’s disposition, id. at 2070, since neither the breadth of the statute nor the 
possibility of visitation without proof of harm condemned the state statute.  Id. at 2068. 
 
 In support of his first point, he noted that there are a number of people among the “any” 
who could petition for visitation who plainly have a right to do so, such as a “custodial caregiver, 
an intimate relation, or even a genetic parent.  Even the Court would seem to agree that in many 
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circumstances, it would be constitutionally permissible for a court to award some visitation of a 
child to a parent or previous caregiver in cases of parental separation or divorce, cases of 
disputed custody, cases involving temporary foster care or guardianship, and so forth.”  Id. at 
2070. 
 
 As to the harm standard, Justice Stevens stated, “we have never held that the parent’s 
liberty interest in this relationship is so inflexible as to establish a rigid constitutional shield, 
protecting every arbitrary parental decision from any challenge absent a threshold finding of 
harm.”  Id. at 2071.  He observed that parental liberty interests are not “without limits.”     Id.  
These limits spring from two sources.  First, children’s interests are implicated in every case, id. 
at 2071, and even if their interests are not “treated invariably as on a par” with the parent’s 
interests, those interests must be considered.  Id. at 2072.  The second limitation derives from the 
“State’s long-recognized interests as parens patriae” which requires balancing the parent’s 
interests against those parens patriae interests.  Id. at 2072, 2073. 
 
 In summation, Justice Stevens concluded, 
 

 But presumptions notwithstanding, we should recognize that there may be 
circumstances in which a child has a stronger interest at stake than mere 
protection from serious harm caused by the termination of visitation by a ‘person’ 
other than a parent.  The almost infinite variety of family relationships that 
pervade our ever-changing society strongly counsel against the creation by this 
Court of a constitutional rule that treats a biological parent’s  liberty interest in 
the care and supervision of her child as an isolate right that may be exercised 
arbitrarily.  It is indisputably the business of the States, rather than a federal court 
employing a national standard, to assess in the first instance the relative 
importance of the conflicting interests that give rise to disputes such as this.  ...It 
seems clear to me that the Due Process Clause ... leaves room for States to 
consider the impact on a child of possibly arbitrarily parental decisions that 
neither serve nor are motivated by the best interests of the child.   

 
Id. at 2073-2074. 
 
   v)  Justice Kennedy also dissented.  He vigorously disagreed with the 
Washington Supreme Court’s “central conclusion that the best interests of the child standard is 
never appropriate in third-party visitation cases,” and would have remanded on that basis.  Id. at 
2075.   
 
 He rejected the Washington Supreme Court’s harm requirement in part because of cases 
“in which a third party, by acting in a caregiving role over a significant period of time, has 
developed a relationship with a child which is not subject to absolute parental veto.”  Id. at 2077. 
Specific factors matter:  “a fit parent’s right vis-à-vis a complete stranger is one thing; her right 
vis-à-vis another parent or a de facto parent may be another.”  Id.  at 2079.  The constitutionality 
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of the application of a best interests standard should not be dictated by the U.S. Supreme Court, 
but elaborated with care in the state systems.  Id. at 2079.  In sum, “[i]n the design and 
elaboration of their visitation laws, States may be entitled to consider that certain relationships 
are such that to avoid the risk of harm, a best interests standard can be employed by their 
domestic relations courts in some circumstances.”  Id. at 2078. 
 
 C. Analysis 
 
  i) Line-Up: While the official vote is 6-3, many of the differences 
among the justices go to whether the case should have been decided on grounds of a facial or an 
as-applied challenge.  Except for Scalia and Thomas, the rest of the Justices have a great deal in 
common in their analyses.    
 
  ii) Other State Statutes & Recent Cases:  Washington’s statute, as well as 
other states’ grandparent and third party visitation statutes, remain in effect because the decision 
was an as-applied one.  Gestl v.Frederick, 754 A.2d 1087, 1101 (Md. Sp. App.  2000)(Troxel 
consistent with existing Maryland law allowing custody in a non-parent upon a showing of 
exceptional circumstances);  Cabral v. Cabral, 2000 WL 1140260 (Mo. App. E.D.) (grandparent 
visitation statute constitutional where it is less broad than Washington statute at issue in Troxel 
and visitation awarded based on best interests is minimal intrusion on parents). 
 
  iii)  Demographics: The plurality opinion, as well as the opinions of 
Justices Stevens and Kennedy, contain acknowledgments about the diversity of family forms in 
the United States.  See e.g., 120 S.Ct. at 2059 (referring to “changing realties of the American 
family”). 
 
  iii) Parental Rights: Media hype aside, the court did nothing to move in 
the direction of parental absolutism.  Instead, it hewed to its cases finding a parental liberty 
interest, and again acknowledged that that interest imposes a limit on state’s power, but not a bar 
to a state’s parens patriae interests in the welfare of children.  It did not specify that “harm” is 
necessary to overcome the parental interest, but simply a showing of “special circumstances” 
which would justify a court’s refusal to accede to the wishes of a fit parent.  In another vein, this 
decision on the rights of non-parents said nothing which would undermine those courts, like the 
SJC in Youmans and E.N.O., which have crafted careful doctrines of defacto or psychological 
parenthood. 
 
  iv) Best Interests Standard: The plurality opinion does not find the best 
interest test unconstitutional.  Instead, the plurality opinion says that a fit parent is entitled to 
some deference in his or her decisions and did not identify a constitutional standard which is 
appropriate.  There are, of course, several ways to show deference, such as shifting burdens, 
requiring the petitioner to show that visits will not undermine parental authority, or requiring a 
threshold of denial of visitation before allowing a petition.  Stevens and Kennedy are explicit 
about the need for a best interests test in some circumstances. 
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  v) Future Cases: Future cases will likely be decided at the State level and 
not in the U.S. Supreme Court.  Many of the justices expressed hesitation about the federal 
courts setting a national standard in this fact and context-specific area of law. 
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