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Paternity: 

The “Basics” for Child Support Attorneys 

 

I. Legal Presumptions 

A. Child Born During Marriage 

1. The husband of a woman who gives birth to a child during the course of her 

marriage to her husband is presumed, by law, to be the child’s natural father and 

is considered the child’s legal father until it is legally determined that he is not the 

child’s father. See Wright v. Wright, 281 N.C. 159, 188 S.E.2d 317 (1972). 

2. This presumption applies if the child was conceived and born during the parties’ 

marriage or conceived prior to the parties’ marriage but born during the marriage. 

It also applies if the child was conceived during the parties’ marriage but born 

after termination of the marriage. It does not apply if the child was born prior to 

the parties’ marriage. 

3. Absent an applicable statutory provision, courts generally presume that 

conception occurred 10 lunar months (280 days) before the child’s birth, but this 

presumption may be rebutted by other evidence, including expert testimony 

regarding length of pregnancy. See Lenoir County ex rel. Dudley v. Dawson, 60 

N.C.App. 122, 298 S.E.2d 418 (1982). 

B. Rebutting the Presumption of Legitimacy 

1. The presumption that a mother’s husband is the father of a child conceived or 

born during the parties’ marriage may be rebutted by evidence proving that the 

woman’s husband is not the child’s biological father.  

2. The putative father of an illegitimate child born to a married woman has standing 

to bring a legal action in which he seeks to establish his paternity of the child if he 

alleges the existence of facts or circumstances (for example, husband’s nonaccess 

to child’s mother, husband’s impotence, or genetic evidence excluding husband as 

child’s biological father) that, if proved, would be sufficient to rebut the legal 

presumption that the mother’s husband is the child’s father. See G.S. 49-12.1; In 

re Locklear; 314 N.C. 412, 334 S.E.2d 46 (1985); G.S. 49-16; Johnson v. Johnson, 

120 N.C.App. 1, 461 S.E.2d 369 (1995), rev’d. on other grounds 343 N.C. 114, 468 

S.E.2d 59 (1996). 

3. In a child custody action involving a child’s mother, her husband (or former 

husband), and a child born during their marriage, the child’s mother is legally 

estopped from attempting to rebut the presumption that her husband (or former 

husband) is the child’s father unless another man has formally acknowledged his 

paternity of the child or has been adjudicated to be the child’s father. See Jones v. 

Patience, 121 N.C.App. 434, 466 S.E.2d 720 (1996). A man who is the husband (or 

former husband) of a mother who gave birth to a child during the course of their 

marriage is the presumed father of a child, but he is not barred from attempting to 

rebut the legal presumption that he is the child’s father. See Ambrose v. Ambrose, 

140 N.C.App. 545, 536 S.E.2d 855 (2000).     
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4. The legal presumption that a husband is the father of a child born to his wife 

during the course of their marriage may be rebutted by blood or genetic test 

results proving that he could not be the child’s biological father. See Wright v. 

Wright, 281 N.C. 159, 188 S.E.2d 317 (1972); Ambrose v. Ambrose, 140 N.C.App. 

545, 536 S.E.2d 855 (2000). But when the putative father or mother of a child is 

attempting to rebut the presumption that the mother’s husband (or former husband) is 

the father of a child born during their marriage, the court may not require the 

presumed father to submit to blood or genetic paternity testing pursuant to G.S. 8-

50.1 unless the presumed father denies paternity or consents to paternity testing. See 

Johnson v. Johnson, 343 N.C. 114, 468 S.E.2d 59 (1996). 

5. The legal presumption that a husband is the father of a child born to his wife 

during the course of their marriage may be rebutted by evidence proving that he 

could not be the child’s biological father because he was impotent or sterile at the 

time the child was conceived. See Ray v. Ray, 219 N.C. 217, 13 S.E.2d 224 

(1941); Wright v. Wright, 281 N.C. 159, 188 S.E.2d 317 (1972); Cole v. Cole, 74 

N.C.App. 247, 328 S.E.2d 446 (1985), aff’d. 314 N.C. 660, 335 S.E.2d 897 

(1985).  

6. The legal presumption that a husband is the father of a child born to his wife 

during the course of their marriage also may be rebutted by evidence that he and 

his wife were not living together and did not have sexual relations during the time 

the child was conceived or that his wife was living in open and notorious adultery 

at the time the child was conceived. See Wake County ex rel. Manning v. Green, 

53 N.C.App. 26, 279 S.E.2d 901 (1981); Ray v. Ray, 219 N.C. 217, 13 S.E.2d 224 

(1941). The husband is not required to prove that he could not have had sexual 

access to his wife at the time the child was conceived. Testimony by either spouse 

or third parties may be admissible on the issues of the spouses’ separation, access 

to sexual relations, and adultery. See G.S. 8-57.2; Wake County ex rel. Manning 

v. Green, 53 N.C.App. 26, 279 S.E.2d 901 (1981). Testimony regarding the wife’s 

reputation for promiscuity, however, is generally inadmissible. See State ex rel. 

Williams v. Coppedge, 332 N.C. 654, 422 S.E.2d 691 (1992). 

7. A judgment finding that the husband (or former husband) of a child’s mother is 

not the father of a child born during their marriage is not admissible against the 

child’s putative father on the issue of the presumed father’s paternity in a 

subsequent legal proceeding against the putative father to establish his paternity 

of the child. See Lombroia v. Peek, 107 N.C.App. 745, 421 S.E.2d 784 (1992).  

C. Voluntary Paternity Acknowledgment 

1. A man is presumed to be the natural father of an illegitimate child if (a) he is 

listed as the child’s father on the child’s birth certificate; (b) the child’s mother 

was unmarried at all times from date of the child’s conception through the date of 

the child’s birth; (c) he and the child’s mother executed, prior to December 13, 

2005, an affidavit, at or shortly after the child’s birth, that includes his sworn 

statement declaring that he is, or believes he is, the child’s father; the mother’s 

sworn statement declaring that the man is the child’s father and consenting to his 

assertion of paternity; and both parties’ acknowledgment of their receipt of a 
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written statement of parental rights and responsibilities; (d) neither he nor the 

child’s mother rescinds execution of the affidavit within 60 days; and (e) the 

affidavit is filed with the registrar of vital statistics. G.S. 130A-101(f).  

2. A certified copy of an affidavit of paternity executed pursuant to G.S. 130A-

101(f) is admissible in any legal proceeding to establish the presumed father’s 

paternity of the child. 

3. If a voluntary affidavit of paternity executed under G.S. 130A-101(f) is filed with 

the clerk of superior court pursuant to G.S. 110-132 and is not rescinded by either 

parent or set aside by the court pursuant to G.S. 110-132, it has the legal effect of 

a judgment establishing paternity (but only for the purpose of the father’s 

obligation to pay child support). See G.S. 110-132.  

D. Genetic Testing 

• Presumptions of paternity (or nonpaternity) based on genetic test results are 

discussed in section IV. 

II. Voluntary Paternity Acknowledgment (G.S. 110-132) 

A. Legal Effect of VPA 

1. Effective October 1, 1999, written affidavits executed by the mother and putative 

father of an illegitimate child constitute a legal admission of paternity and have 

the same legal effect (but only for the purpose of establishing the putative father’s 

child support obligation) as a judgment establishing the putative father’s paternity 

if (a) they are filed with a clerk of superior court in lieu of or in conclusion of a 

legal proceeding to establish paternity, and (b) neither affidavit is rescinded by the 

executing parent within 60 days of the date the parent executed the affidavit (not 

the date the affidavits are filed with the court) or the date a paternity or child 

support order is entered, whichever is earlier. G.S. 110-132(a). 

2. From July 1, 1975 until September 30, 1997, a voluntary paternity affidavit 

executed pursuant to G.S. 110-132(a) and approved by a district court judge had 

the same legal effect as a judgment establishing the putative father’s paternity of 

the child pursuant to G.S. 49-14 et seq. 

3. From October 1, 1997 through September 30, 1999, a voluntary paternity affidavit 

executed pursuant to G.S. 110-132(a) constituted an admission of paternity but 

did not have the same legal effect as a judgment establishing the putative father’s 

paternity.  

4. Approval by a district court judge of voluntary paternity affidavits filed pursuant 

to G.S. 110-132(a) is not required and is not appropriate under current state or 

federal law.  

5. From July 1, 1975 until September 30, 1997, state law required district court 

judges to approve voluntary paternity acknowledgments executed pursuant to 

G.S. 110-132(a).  

6. An unrescinded voluntary paternity affidavit executed by a minor parent is 

binding on the minor parent despite his or her minority. See G.S. 110-132(a). 
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B. Rescinding Execution of VPA 

1. A parent’s request to rescind his or her execution of a voluntary paternity affidavit 

must be filed with the clerk of superior court and served pursuant to G.S. 1A-1, 

Rule 4 on the other parent and any other parties to a pending paternity or child 

support action in which the child’s paternity is at issue (including, if applicable, a 

state or county child support enforcement agency involved in the action). 

2. A district court judge must enter an order allowing the parent’s rescission of a 

voluntary paternity affidavit if the judge finds that the parent made a timely 

request to rescind the affidavit and properly served the other parent and other 

parties entitled to notice of the request to rescind. The parent’s right to rescind a 

voluntary paternity affidavit, if timely and properly made, does not require proof 

that the putative father is not the child’s father or proof of fraud, duress, mistake, 

excusable neglect, or good cause for rescission.  

C. Res Judicata 

1. An unrescinded voluntary paternity affidavit filed pursuant to G.S. 110-132(a) is 

res judicata with respect to the issue of paternity in a subsequent proceeding 

involving the putative father’s obligation to support his child and may not, unless 

relief is granted pursuant to G.S. 1A-1, Rule 60(b), be reconsidered by the court. 

G.S. 110-132(b); Leach v. Alford, 63 N.C.App. 118, 304 S.E.2d 265 (1983).  

2. A voluntary paternity affidavit that is not rescinded within 60 days of its 

execution, however, may be challenged via a Rule 60 motion within one year on 

the basis of fraud, duress, mistake, or excusable neglect. G.S. 110-132(a). See 

State ex rel. Davis v. Adams, 153 N.C. App. 512, 571 S.E.2d 238 (2002). 

III. Voluntary Paternity Acknowledgment (G.S. 130A-101(f) 

A. Application 

1. The voluntary paternity acknowledgment procedure established under G.S. 110-

130A-101(f) applies only to children who were conceived by and born to an 

unmarried woman.  

2. This procedure cannot be used if the child’s mother was married at the time the 

child was conceived or born (even if the mother’s husband is not the child’s 

father). If the child was conceived or born while the child’s mother was married, 

the name of the mother’s husband must be entered as the child’s father on the 

child’s birth certificate.  

3. This procedure is usually used in a hospital setting immediately or soon after the 

child’s birth. 

4. If a birth certificate for the child has not been issued, the VPA is sent to Vital 

Statistics and is filed with the child’s birth certificate. 

5. If a birth certificate for the child has already been issued, Vital Statistics will not 

accept or file the VPA. The VPA, however, may be filed with the clerk of 

superior court pursuant to G.S. 110-132 and, if not rescinded, may provide a basis 
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for amending the child’s birth certificate to show the putative father’s name as the 

child’s father. 

B. Legal Effect 

1. When the child’s mother and putative father execute a VPA under this section and 

it is filed with Vital Statistics, the putative father is identified as the child’s father 

on the child’s birth certificate.  

2. An unrescinded VPA executed before December 13, 2005, creates a presumption 

that the putative father is the child’s father and is admissible in a legal proceeding 

to establish the child’s paternity. The presumption, however, may be rebutted by 

competent evidence (genetic or otherwise) proving that the putative father is not, 

in fact, the child’s father. An unrescinded VPA executed on or after December 13, 

2005, does not, in and of itself, create any presumption regarding paternity. 

3. If an unrescinded VPA is filed with the clerk of superior court pursuant to G.S. 

110-132, it has the same legal effect as a judgment of paternity for the purpose of 

establishing or enforcing child support (see section II).  

4. Except as noted above, a VPA executed under G.S. 130A-101(f) does not have 

the same legal effect as a judgment establishing the child’s paternity and may not 

be asserted as res judicata or collateral estoppel on the issue of paternity. 

5. Note: The information included on the state-approved VPA form is incorrect and 

misleading regarding the legal effect of executing a VPA under G.S. 130A-101(f).  

6. A VPA does not affect rights of inheritance unless it is filed with the clerk of 

superior court in accordance with G.S. 29-19(b)(2). 

C. Rescinding a VPA 

• A VPA executed under G.S. 130A-101(f) may be rescinded in the same manner 

and within the same time limits as a VPA executed under G.S. 110-132. 

IV. Genetic Paternity Testing (G.S. 8-50.1(b1)) 

A. Application and Procedure 

1. Genetic paternity testing may (a) prove that the man is not the child’s biological 

father or (b) establish the man’s paternity based on a statistical probability that he 

is the child’s biological father. (Prior to 1979, genetic test results were admissible 

only to exclude paternity, not to establish a putative father’s paternity.)  

2. If a putative father’s paternity is at issue in a civil action to establish the paternity 

of an illegitimate child, the court may order, upon motion of a party, that the 

child, the child’s mother, and the “defendant putative father” submit to genetic 

paternity testing. G.S. 8-50.1(b1). 

3. A putative father’s paternity is not at issue in a civil paternity action if his 

paternity of the child has already been legally established by a prior judgment (by 

a North Carolina court or a court or tribunal of another state) or pursuant to statute 

(in North Carolina or another state) and the prior judgment or statutory 

determination may be asserted against him as res judicata or collateral estoppel on 
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the issue of paternity. See Williams v. Holland, 39 N.C.App. 141, 249 S.E.2d 821 

(1978); State ex rel. Hill v. Manning, 110 N.C.App. 770, 431 S.E.2d 207 (1993); 

Garrison ex rel. Chavis v. Barnes, 117 N.C.App. 206, 450 S.E.2d 554 (1994); 

New York ex rel. Andrews v. Paugh, 135 N.C.App. 434, 521 S.E.2d 475 (1999). 

See also G.S. 110-132.1. 

4. If the paternity of the mother’s husband is at issue in a civil action to establish the 

paternity of an allegedly illegitimate child and the husband does not deny 

paternity, G.S. 8-50.1(b1) does not authorize the court to order the husband to 

submit to genetic testing to determine his paternity of the child. Johnson v. 

Johnson, 343 N.C. 114, 468 S.E.2d 59 (1996). 

5. An order requiring a party to submit to genetic paternity testing is interlocutory 

and is not immediately appealable, but may be reviewed by writ of certiorari. See 

Johnson v. Johnson, 120 N.C.App. 1, 461 S.E.2d 369 (1995). If a party files an 

interlocutory appeal with respect to an order requiring genetic paternity testing, 

the appeal is a nullity and the trial court is not deprived of jurisdiction over the 

case. See Wake County ex rel. Horton v. Ryles, 112 N.C.App. 754, 437 S.E.2d 

404 (1993).  

6. The party who requests the genetic testing generally is required to pay the cost of 

the blood or genetic testing. G.S. 8-50.1(b1). Due process, however, requires that 

the State pay the cost of genetic paternity testing when an indigent putative father 

requests genetic testing in a civil action to establish paternity. See Little v. 

Streater, 452 U.S. 1 (1981). Federal and state or county funding is available to pay 

the cost of genetic testing in civil paternity actions brought by a state or county 

child support enforcement (IV-D) agency on behalf of a child, the child’s mother, 

or the putative father. Invoices for genetic testing are admissible as evidence 

without foundation testimony of a third party and are prima facie evidence of the 

cost of testing. G.S. 49-14(e). The court may, in its discretion, tax the expense of 

genetic testing as costs in the action. G.S. 8-50.1(b1).  

7. When genetic paternity testing is ordered pursuant to G.S. 8-50.1(b1), verified 

documentary evidence is sufficient to establish the chain of custody of the genetic 

samples that were tested. G.S. 8-50.1(b1). See Rockingham County ex rel. Shaffer 

v. Shaffer, 126 N.C.App. 197, 484 S.E.2d 415 (1997); Catawba County ex rel. 

Kenworthy v. Khatod, 125 N.C.App. 131, 479 S.E.2d 270 (1997). If no party files 

with the court and serves on the other party or parties at least 10 days before 

hearing or trial a written objection to admission of the genetic test results 

contesting the procedures or results of the test and stating the basis for the 

objection, the test results are admissible as evidence of paternity without the need 

for foundation testimony or other proof of authenticity or accuracy. G.S. 8-

50.1(b1). 

B. Presumption of Paternity 

1. When genetic paternity testing has been ordered pursuant to G.S. 8-50.1(b1) and 

the test results are admitted as evidence, the test results create a presumption 

(rebuttable by clear, cogent, and convincing evidence) that the putative father is 

the child’s father if all of the genetic test results indicate that the putative father is 
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not excluded as the child’s father and that the probability of his paternity of the 

child is at least 97%. See Nash County Dept. of Social Services ex rel. Williams 

v. Beamon, 126 N.C.App. 536, 485 S.E.2d 851 (1997). Note: The presumptions 

described in these sections do not apply when the genetic testing was not ordered 

pursuant to G.S. 8-50.1(b1). See Catawba County ex rel. Kenworthy v. Khatod, 

125 N.C.App. 131, 479 S.E.2d 270 (1997). 

2. When genetic paternity testing has been ordered pursuant to G.S. 8-50.1(b1) and 

the test results are admitted as evidence, the test results create a presumption 

(rebuttable by clear, cogent, and convincing evidence) that the putative father is 

not the child’s father if all of the genetic test results indicate that the probability of 

his paternity of the child is less than 85%.  

3. The results of genetic tests ordered pursuant to G.S. 8-50.1(b1) may be admitted 

as evidence on the issue of paternity but do not create any presumption with 

respect to paternity if (1) the results of two or more genetic tests are inconsistent 

or experts disagree in their findings or conclusions based on genetic testing, or (2) 

the test results do not exclude the putative father and the probability of his 

paternity is between 85% and 97%. 

C. Administrative Subpoena (G.S. 110-132.2) 

1. In a civil action to establish paternity brought by a state or county child support 

enforcement (IV-D) agency on behalf of a child, the child’s mother, or the 

putative father, the IV-D agency may, without obtaining a court order, issue a 

subpoena requiring the child, the child’s mother, the child’s putative father, and 

the mother’s husband (if he is the child’s presumed father) to appear and submit 

to genetic testing to establish paternity. G.S. 110-132.2.  

2. A person who is subpoenaed may contest the subpoena within 15 days of service 

by requesting a hearing before the district court in the county in which the IV-D 

agency is located.  

3. The court must hold a hearing within 30 days to determine whether the petitioner 

must comply with the subpoena. A person who willfully refuses to comply with 

the subpoena or a court order requiring compliance with the subpoena may be 

held in civil or criminal contempt. 

4. A party may contest the results of a genetic test conducted pursuant to G.S. 110-

132.2. If a party contests the test results and pays the cost of additional testing, the 

IV-D agency must obtain additional testing. 

5. The results of genetic testing conducted pursuant to G.S. 110-132.2 are admissible 

as evidence at trial of a civil action to establish paternity by stipulation of the 

parties or by evidence establishing a chain of custody of the genetic samples and 

authentication of the test results and lab records. See Lombroia v. Peek, 107 

N.C.App. 745, 421 S.E.2d 784 (1992). The rules regarding the admissibility of 

genetic test results under G.S. 8-50.1(b1) do not apply with respect to genetic 

paternity tests conducted pursuant to an administrative subpoena issued under 

G.S. 110-132.2. See Catawba County ex rel. Kenworthy v. Khatod, 125 N.C.App. 

131, 479 S.E.2d 270 (1997).   
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V. Civil Action to Establish Paternity (G.S. 49-14 et seq.) 

A. Jurisdiction 

1. A civil action may be brought in district court to establish the paternity of (a) an 

illegitmate child (that is, a child born to a woman who was not married at or 

between the times the child was conceived and born), or (b) a child born to a 

married woman but fathered by a man other than her husband. See Wright v. 

Gann, 27 N.C.App. 45, 217 S.E.2d 761 (1975). 

2. A district court lacks subject matter jurisdiction to enter an order determining the 

paternity of an illegitimate child if the plaintiff fails to attach a copy of the child’s 

birth certificate to the complaint as required by G.S. 49-14(a). See Reynolds v. 

Motley, 96 N.C.App. 299, 385 S.E.2d 548 (1989). (The requirement that the copy 

of the child’s birth certificate be a certified copy was repealed with respect to 

actions commenced on or after December 13, 2005.) The district court also lacks 

subject matter jurisdiction over a civil action to establish a child’s paternity if a 

special proceeding to legitimate the child is pending in superior court. See Smith 

v. Barbour, 152 N.C. App. 402, 571 S.E.2d 872 (2002). 

3. A court may not enter a valid order determining a defendant putative father’s 

paternity of an illegitimate child unless (a) it has personal jurisdiction over the 

putative father, and (b) the putative father is properly served with process 

pursuant to G.S. 1A-1, Rule 4 or makes a general appearance in the action. See 

Brondum v. Cox, 292 N.C. 192, 232 S.E.2d 687 (1977); In re Trueman, 99 

N.C.App. 579, 393 S.E.2d 569 (1990); G.S. 1-75.3.  

4. A North Carolina court may exercise personal jurisdiction over a defendant 

putative father if (a) there is a statutory basis for exercising personal jurisdiction 

pursuant to G.S. 1-75.4, G.S. 49-17, or G.S. 52C-2-201, and (b) the defendant’s 

contacts with North Carolina are minimally sufficient to satisfy the constitutional 

requirements of due process with respect to personal jurisdiction. See Miller v. 

Kite, 313 N.C. 474, 329 S.E.2d 663 (1985); Cochran v. Wallace, 95 N.C.App. 

167, 381 S.E.2d 853 (1989).  

5. A North Carolina court generally has personal jurisdiction to enter a paternity 

judgment against a defendant putative father if the child may have been conceived 

as the result of an act of sexual intercourse between the putative father and the 

child’s mother in North Carolina. G.S. 49-17; G.S. 52C-2-201. See Cochran v. 

Wallace, 95 N.C.App. 167, 381 S.E.2d 853 (1989). 

6. A North Carolina court has personal jurisdiction to enter a paternity judgment 

against a defendant putative father if the defendant’s contacts with North Carolina 

are at least minimally sufficient to satisfy the constitutional requirements of due 

process with respect to personal jurisdiction and (1) he resided with the child in 

North Carolina; (2) he resided in North Carolina and provided prenatal expenses 

or support for the child; (3) the child resides in North Carolina as a result of the 

putative father’s acts or directives; or (4) he has asserted paternity in an affidavit 

filed with the clerk of superior court. G.S. 52C-2-201. 
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B. Standing and Parties 

1. A civil action to determine the paternity of an illegitimate child may be brought 

by (a) the child’s putative father; (b) the child’s mother or the mother’s personal 

representative; (c) the child (through the child’s guardian or guardian ad litem) or 

the child’s personal representative; (d) the county director of social services, if the 

child or the child’s mother, in the case of medical expenses, is likely to become a 

public charge; or (e) a state or county child support enforcement (IV-D) agency 

on behalf of the child, the child’s mother or putative father, or the child’s personal 

representative. G.S. 49-16; G.S. 110-130. 

2. The child is not a necessary party in a civil action to establish paternity. See Smith 

v. Bumgarner, 115 N.C.App. 149, 443 S.E.2d 744 (1994). 

3. If a civil action to establish paternity is brought by the child or the child is named 

as a party in the action, the child must sue or be sued through the child’s guardian 

or guardian ad litem. G.S. 1A-1, Rule 17. 

4. A civil action to establish paternity of an illegitimate child may be brought by or 

against a minor parent through the minor parent’s guardian or guardian ad litem.   

5. If the child whose paternity is at issue was conceived or born in wedlock and a 

judgment regarding the husband’s paternity has not been entered, the mother’s 

husband should be joined as a party. See In re Locklear, 314 N.C. 412, 334 S.E.2d 

48 (1985); Johnson v. Johnson, 120 N.C.App. 1, 461 S.E.2d 369 (1995), rev’d. 343 

N.C. 114, 468 S.E.2d 59 (1996).     

C. Statute of Limitations 

1. A civil action to establish paternity of an illegitimate child must be commenced 

(a) before the child’s 18
th

 birthday, and (b) before the putative father’s death or 

within one year of the putative father’s death if a proceeding for administration of 

the putative father’s estate has not been commenced within one year of the 

putative father’s death or within the period allowed for presentation of claims 

against the putative father’s estate if a proceeding for administration of the 

putative father’s estate has been commenced within one year of the putative 

father’s death. G.S. 49-14. 

2. If a civil action to establish the paternity of an illegitimate child is brought more 

than three years after the child’s birth or is brought after the putative father’s 

death, paternity may not be established in a contested case without evidence from 

a genetic marker test. G.S. 49-14(d). 

D. Burden of Proof, Procedure, and Defenses 

1. The plaintiff has the burden of proving paternity by clear, cogent, and convincing 

evidence. G.S. 49-14(b). See Nash County Dept. of Social Services ex rel. 

Williams v. Beamon, 126 N.C.App. 536, 485 S.E.2d 851 (1997). (Before October 

1, 1993, G.S. 49-14 required the plaintiff to prove paternity beyond a reasonable 

doubt.)  
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2. Genetic test results, if otherwise admissible, are competent evidence to exclude or 

establish paternity. 

3. A claim that the child’s mother tricked the putative father into fathering the child 

(for example, by intentionally deceiving him with respect to her use of birth 

control) is not a valid defense in a civil paternity action against the putative father. 

See Smith v. Price, 74 N.C.App. 413, 328 S.E.2d 811 (1985).    

4. A defendant putative father may raise the defense of res judicata or collateral 

estoppel if (a) a judgment in a prior civil or criminal proceeding involving the 

child’s paternity determined that the mother’s husband or a different man was the 

child’s father, and (b) the plaintiff in the pending civil paternity action was a party 

to the prior proceeding or is in privity with a party to the prior paternity 

proceeding.   

5. A putative father, however, may not claim collateral estoppel on the issue of 

paternity based on an allegation by the child’s mother or the mother’s husband in 

a complaint or answer in a divorce proceeding stating that the allegedly 

illegitimate child was born during the marriage or a finding in a divorce decree 

that the child was born during the mother’s marriage to her husband. See Guilford 

County ex rel. Gardner v. Davis, 123 N.C.App. 527, 473 S.E.2d 640 (1996). 

6. A defendant putative father may raise the defense of res judicata or collateral 

estoppel if (a) a judgment was entered in favor of the putative father with respect 

to the issue of paternity in a prior civil or criminal proceeding in which the child’s 

paternity was an essential issue, (b) the standard of proof in the prior paternity 

proceeding was not greater than the standard of proof required in the pending civil 

paternity action, and (c) the plaintiff in the pending civil paternity action was a 

party to the prior proceeding or is in privity with a party to the prior proceeding.  

7. A putative father may not claim collateral estoppel on the issue of paternity based 

on his acquittal in a prior criminal proceeding for nonsupport of the child because 

the standard of proof in a civil paternity action is less than the standard of proof in 

a criminal nonsupport proceeding.  

8. Although their legal reasoning is subject to question, appellate courts in North 

Carolina have been reluctant to find privity between different plaintiffs in 

successive civil actions to establish a child’s paternity. See Settle ex rel. Sullivan 

v. Beasley, 309 N.C. 616, 308 S.E.2d 288 (1983); Devane v. Chancellor, 120 

N.C.App. 636, 463 S.E.2d 293 (1995); State ex rel. Tucker v. Frinzi, 344 N.C. 

411, 474 S.E.2d 127 (1996).    

E. Judgment 

1. If the defendant in a civil action to establish paternity fails to appear, the judge is 

required to enter a default judgment establishing the putative father’s paternity of 

the child. G.S. 1A-1, Rule 55(b)(2). 

2. When a judgment is entered establishing a decedent’s paternity of an illegitimate 

child, the judgment must be entered nunc pro tunc to the day preceding the 

father’s death. G.S. 49-14(c). This enables the child to claim Social Security 

survivor benefits as the decedent’s child.  
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3. A judgment pursuant to G.S. 49-14 et seq. establishing the paternity of an 

illegitimate child does not have the effect of legitimating the child. G.S. 49-14(a). 

4. When a judgment establishing a putative father’s paternity of an illegitimate child 

is entered pursuant to G.S. 49-14 et seq., the rights, duties, and obligations of the 

child’s mother and father with respect to the child’s custody and support are the 

same, and may be determined and enforced in the same manner, as if the child 

were the legitimate child of the mother and father. G.S. 49-15. 

5. When a putative father’s paternity is established pursuant to G.S. 49-14 et seq., 

the putative father becomes legally responsible for the payment of medical 

expenses incident to the mother’s pregnancy and the child’s birth. G.S. 49-15.  

6. Costs (including reasonable attorneys fees) in civil actions to establish paternity 

may be taxed against either party or apportioned between the parties in the court’s 

discretion. G.S. 6-21(10).  

F. Relief from Judgment 

1. A putative father who has been determined to be the father of an illegitimate child 

in a civil paternity action (or another party to the action) may obtain relief from 

the judgment establishing paternity if he files a motion for relief pursuant to G.S. 

1A-1, Rule 60(b) and the court, in its discretion, finds that there are sufficient 

grounds under Rule 60(b) to grant relief from the judgment. 

2. Post-judgment genetic test results that exclude the putative father’s paternity 

constitute newly discovered evidence that may justify relief from a paternity 

judgment against the putative father. See. Leach v. Alford, 63 N.C. App. 118, 304 

S.E.2d 265 (1983); Cole v. Cole, 74 N.C. App. 247, 328 S.E.2d 446 (1985).  

3. A party who seeks relief from a paternity judgment based on post-judgment 

genetic testing, however, must (a) file a motion for relief within one year from the 

date of the judgment, and (b) show that the genetic test results could not have 

been obtained with due diligence within 10 days after the judgment was entered. 

G.S. 1A-1, Rule 60(b)(2). See State ex rel. Davis v. Adams, 153 N.C. App 512, 

571 S.E.2d 238 (Oct. 15, 2002). 


