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PREFACE 
 

 The Petitioner, CAROLYN L. SMITH, was the Appellee below and MARK 

S. LANDER was the Appellant below.  The parties are referred to as Lander and 

Smith.  The legal father, Adam Meyers, is referred to as Meyers.    The minor child 

is referred to as T.R.S.  The symbol (A- ) denotes the Appendix to this brief.    

 
STATEMENT OF THE CASE AND FACTS 

 
 In the trial court, Lander filed suit against Smith seeking to establish paternity 

of a child he purportedly fathered with Smith while she was married to, but 

separated from, Meyers, the legal father.   

Lander and Smith were involved in a relationship prior to Smith’s marriage to 

Meyers in August, 2001.  After she married Meyers, Smith and Lander resumed a 

relationship that continued until December, 2002.  Smith gave birth to a boy 

(T.R.S.) on February 28, 2003.  Smith and Meyers’ marriage has been intact at all 

times. 

Lander filed suit against Smith and subsequently filed an Amended Verified 

Petition to Establish Paternity for parental rights and responsibilities including 

timesharing and child support and other relief.  In it Lander asserted that he 

provided financial support to Smith prior to and after T.R.S.’ birth, provided  
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financial support to pay for the expenses of T.R.S.’ birth and care, paid child 

support to Smith and developed a relationship with T.R.S.  (while at the hospital 

and for several days when he visited Florida in April, 2003, two months after the 

child’s birth).   

Smith filed a Motion to Dismiss the petition asserting that Lander has no 

parental rights to a child born during an intact marriage based upon Florida’s long-

standing presumption of legitimacy which recognizes that a child born to an intact 

marriage is presumed to be the legitimate child of the married couple.  Meyers filed 

a Verified Response objecting to the paternity action and attesting to his  

continuous marriage to Smith since 2001, and that no dissolution of marriage action 

had ever been pursued.  He also acknowledged and embraced all of his rights and 

obligations as T.R.S.’ legal father.   

The trial court held a hearing on the Motion to Dismiss and entered a written 

Order Granting Respondent’s Motion to Dismiss Without Prejudice to Lander filing 

an Amended Petition.  Lander filed a Second Amended Petition and included 

allegations that Smith had told him that she and Meyers were planning to get 

divorced, and that her marriage to Meyers was over.  Smith again filed a Motion to 

Dismiss the Second Amended Petition.  The trial court entered a written  
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Order Granting and Denying the Motion to Dismiss and bifurcating the case.  

Denying the Motion to Dismiss, the trial court vacated its prior findings contained in 

the first Order to Dismiss and recognized the factual dispute concerning whether  

Smith and Meyers were in an intact marriage.  The trial court, however, reiterated its 

conclusions regarding intact marriages from the first Order and granted the Motion 

to Dismiss in all other respects.  Smith then filed an Answer and Affidavit on the 

matter of the intact marriage asserting that she was continuously married to Meyers 

since August, 2001 and that no divorce or dissolution proceeding had ever been 

filed.  She also filed a Motion for Summary Judgment asserting that no factual 

disputes exist regarding the status of her marriage to Meyers.  The trial court 

entered a written Final Summary Judgment finding that there were no issues of 

material fact. 

Lander sought appellate review of the trial court’s Order Granting the Motion 

to Dismiss and the Final Summary Judgment.  The Fourth District, on June 15, 

2005, reversed the trial court’s Order of Dismissal and the Final Summary 

Judgment (A-1). Smith filed for rehearing, requested certification of the issue as one 

of great public importance, and moved to stay the Mandate (A-2, 3, 4).  The Fourth 

District denied all three motions on August 11, 2005, thereby rendering its Opinion 

in this case (A-5).  Fla.R.App.P. 9.300 (b).  
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On August 31, 2005 Smith sought to invoke this Court’s discretionary 

jurisdiction to review the Fourth District’s decision as one conflicting with 

decisions of other District Courts of Appeal (A-6).   

ARGUMENT 

I. THE DECISION IN THIS CASE EXPRESSLY AND DIRECTLY 
CONFLICTS WITH OPINIONS OF OTHER DISTRICT  
COURTS OF APPEAL, NAMELY; S.B. v. D.H. 736 So. 2d  766  
(Fla. 2d DCA 1999),  TIJERINO v. ESTRELLA, 843 So. 2d  
985 (Fla. 3d DCA 2003),  G.F.C. v. S.G. &D.G.,  686 So. 2d 1382  
(Fla. 5th DCA 1997) AND BELLOMO v. GAGLIANO,   
815 So. 2d 721 (Fla. 5th DCA 2002) REGARDING WHETHER  
A PURPORTED BIOLOGICAL FATHER CAN BRING A  
PATERNITY ACTION  WHEN THE MOTHER AND LEGAL 
FATHER ARE IN AN INTACT MARRIAGE AND OBJECT TO 
THE PROCEEDING. 
 

 In reversing the lower tribunal, the Fourth District held that the presumption 

of legitimacy did not bar Lander from establishing his paternity of TRS.   In 

rendering its decision, the court acknowledged the constitutional right of children 

born of a legitimate marriage to maintain their legitimate status. The court also 

acknowledged this Court’s recognition in Dep’t of Health and Rehabilitative 

Servcs. v. Privette, 617 So. 2d 305 (Fla. 1993)(A-7) that a legal father has a  

fundamental interest in maintaining that relationship with his child  unimpugned.  

Nonetheless, the Fourth District determined that under the facts of the case 

“common sense and reason were outraged”, thereby rebutting the long-standing  
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presumption of legitimacy, and allowing Lander to maintain his paternity action  by 

presenting evidence supporting his claim that the best interest of TRS  would be 

served by declaring him the legal father.  It’s decision conflicts with the decisions 

of other district courts which have construed Privette narrowly so as to prevent a 

biological father from maintaining a paternity action over the objections of the 

mother and the legal father.   

 In Privette, HRS sought to recover child support from the biological father 

(Privette) of a child born at the time the mother was married to another man.  The 

trial court ordered Privette to undergo a blood test to establish his paternity. 

Although this Court approved the Second District’s decision quashing the trial 

court’s order, this Court expressed great concern about impugning the legitimacy 

of the child and the parental rights of the child’s legal father.   This Court in Privette 

held that the presumption of legitimacy should not fail unless there are clear and 

compelling reasons based on the best interests of the child to overcome the 

presumption of legitimacy even after the legal father is proven not to be the  

biological father.  This Court stated that impugning the parental rights of the legal 

father necessitated proof equivalent to that required when terminating the legal 

father’s parental rights.  

 The record before the Fourth District on appeal showed only that Lander  
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was, at best, the biological father.  No significant relationship had developed 

between Lander and T.R.S.  Meyers and Smith’s marriage was intact. Both Meyers 

and Smith objected to the paternity action. As T.R.S’s legal father, Meyers asserted 

his right to raise his legitimate son unimpugned, that he had neither abandoned nor 

neglected T.R.S., and that he specifically acknowledged and embraced all of his 

rights and obligations as the legal father.  

A.   THE DECISION CONFLICTS WITH THE SECOND  
DISTRICT COURT OF APPEAL’S DECISION IN S.B. v. D.H.,  
736 So.2d 766 (Fla. 2d DCA 1999) 

 
 In S.B. v. D.H., 736 So. 2d 766 (Fla. 2d DCA 1999) (A-8), the putative 

biological father brought a paternity action against a married couple who were 

separated but not divorced. S.B. had impregnated the mother during the couple’s 

separation and like Lander, his name had initially been placed on the child’s birth 

certificate as the father.  S.B. brought a paternity action claiming his unawareness of 

the mother’s marriage.  He sought shared parental responsibility and visitation,  

and acknowledged a willingness to provide support for the child.  The married  

couple objected and the trial court dismissed the petition. 

 Citing Privette and acknowledging that the presumption of legitimacy can 

defeat even the paternity claim of a man proven beyond all doubt to be the 

biological father,  the Second District held that a putative biological father cannot  
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maintain a paternity suit when both the married woman and her husband object.   

The court would not authorize any qualitative evaluation of whether the marriage 

was intact.  The Second District held that the marital father, by objecting to the 

paternity action, would later be estopped from denying his responsibilities as the 

child's legal father. Id. at 767.  Particularly important was the Court’s recognition 

that a “best interests” hearing would be futile stating that: 

There is no Solomon within our judiciary who can accurately predict  
who would be the “better” father for this child.  D.H. and H.H. have  
decided to raise this child of their marriage and to accept all rights and  
responsibilities of parenthood.  S.B. has no statutory or  constitutional 
right to intrude into that private decision…  Moreover,  there is no 
authority to terminate H.H.’s parental rights under these circumstances. 

 
Id. at 767-68 (citations omitted) (emphasis added). 

 
B. THE DECISION CONFLICTS WITH THE THIRD  
 DISTRICT COURT OF APPEAL’S IN TIJERANO 
 v. ESTRELLA, 843 SO. 2D 985 (FLA. 3d DCA 2003) 

 
 In Tijerano the putative father filed a petition to establish paternity.    The  

trial court dismissed his petition.  The Third District Court of Appeal affirmed the 

dismissal and held that the father did not have standing to seek to establish paternity 

of the child where the child was born into an intact marriage, and where the married 

woman and her husband object to the paternity action.  Specifically, the Court held 

as follows: 
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  The presumption of the legitimacy of a child born  in wedlock 
 is one of the strongest presumptions known  to the law and is deeply  
 rooted in this Nation’s history and tradition; statutes preserving  
 this presumption do not violate  constitutional rights.  See  
 Michael H. v. Gerald D., 491 U.S. 110, 124, 109 S.Ct. 2333,  
 105 L.Ed.2d 91 (1989)(“[T]he Constitution protects the sanctity  
 of the family precisely because the institution of the family is deeply 
 rooted in this Nation’s history and tradition.”). 
 
  We decline the appellant’s invitation to depart from the well 
 established authority in this State and others, which recognizes  
 the importance of preserving the legitimacy of a child born in wedlock.   
 See G.F.C. v. S.G., 686 So. 2d at 1382.  Opening the door to  
 unfettered challenges to the sanctity of marriage, as well as to the  
 potential for baseless and intrusive paternity challenges, is not in the  
 best interests of our children. 
 
 C.   THE DECISION CONFLICTS WITH THE FIFTH DISTRICT  
       COURT OF APPEAL’S DECISION IN G.F.C. v. S.G. & D.G.,  
       686 So. 2d 1382 (Fla. 5th DCA 1997). 
 
  In G.F.C. the petitioner claiming to be the biological father of a child born to 

an intact marriage sought paternity.  Both the mother and legal father objected. 

Blood tests revealed G.F.C. was the biological father. The trial court dismissed the  

paternity action without allowing G.F.C. to present evidence that he would make a 

better father than the husband. 

 On appeal, the Fifth District affirmed and held that G.F.C. had no right to 

bring a paternity action. The court observed that nothing in Privette suggested that 

this Court was concerned with the rights of a man purporting to be the biological  
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father, but on the contrary, quoting Justice Kogan, expressed a strong commitment  

to protecting the legitimacy of children and the interests of legal fathers. Id. at 1384. 

 This Court also rejected any notion that Privette required a “best interests” 

hearing to determine whether G.F.C. was entitled to be the legal father. 

We do not read the holding in Privette as entitling G.F.C. to 
receive a best interest hearing to determine whether the status of 
legal father should be shifted to him. The purpose of the best 
interest predicate for the blood test described in Privette is the 
protection of the child's legitimacy and the legal father's interest 
in his relationship with the child. The best interest inquiry is not 
for the benefit of the man in G.F.C.'s position seeking to 
advance his claim of paternity to a child born in wedlock. 

       (emphasis added) 
 
 Finally, the Fifth District recognized the significant burden of proof alluded to 

by this Court in Privette that is mirrored in section 39.464, Florida Statutes 

(requiring clear and convincing proof that a parent has abused, abandoned, or 

neglected a child before a parent's rights may be involuntarily terminated.)  The 

court observed G.F.C.’s petition lacked any allegation remotely approaching those 

necessary to terminate parental rights.  The same is true in the instant case. 

 D. THE DECISION CONFLICTS WITH THE FIFTH DISTRICT 
COURT OF APPEAL’S DECISION IN BELLOMO v. GAGLIANO,  
815 So. 2d 721 (Fla. 5th DCA 2002). 
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 In Bellomo, a man claiming to be the biological father of a child born into an 

intact marriage filed a petition to establish paternity.   The trial court denied the legal 



father and mother’s motion to dismiss.  The husband and wife sought certiorari 

review.  The Fifth District Court of Appeal granted the writ and quashed the trial 

court’s order holding that the man had no right to seek to establish paternity of a 

child born into an intact marriage where both the mother and husband objected 

despite the fact that the man alleged that he had regularly visited the child for twelve 

months and attempted to contribute financially to the child’s care.   In the instant 

case the purported developed relationship was limited to Lander being at the 

hospital at T.R.S.’ birth and a four day visit two months later. 

  CONCLUSION 

 The decision of the Fourth District conflicts with the decisions of this Court 

and the Second, Third and Fifth Districts on the same question of law.  This  Court 

should exercise its discretionary jurisdiction to review this case pursuant to Florida 

Rule Appellate Procedure 9.030(a)(2)(A)(iv). 
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