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Child Custody: In Smith, 212 Ill.2d 389, the Illinois Supreme Court held that a man who signs a 
voluntary acknowledgment of paternity (“VAP”) cannot later undo the acknowledgment on the 
basis of DNA test results.  Smith signed a VAP two days after the birth of the child; however, years 
later, DNA tests revealed that there was 0% chance that he was the father.  He was never married 
to the mother of the child but signed the VAP based upon the mother’s assurances that he was, 
indeed, the child’s father.  The VAP form provided, in part, that “you should have a genetic test if 
you are not sure who is the biological father of the child,” that by signing the form “you become the 
legal father of the child for all purposes,” and that in signing the VAP, you waive your right to 
genetic testing.  In ruling that Smith could not bring an action to declare the nonexistence of the 
parent child relationship (pursuant to the Parentage Act), the Court reasoned that marital 
presumptions of paternity are rebuttable presumptions; whereas the affirmative legal act of signing 
a VAP creates a conclusive presumption of paternity.  Note: A man who signs a VAP and later 
discovers he is not the biological father must face the burdensome task of proving that his 
acknowledgement was not, in fact, “voluntary.”  In Smith the Court noted that an acknowledgement 
of paternity is not “voluntary” if it was procured by “fraud, duress, or material mistake of fact.”  
Thus, for example, if a mother’s representation as to the identity of the biological father is later 
established by DNA evidence as untrue, or if a putative father is pressured into signing the VAP, 
such circumstances may raise questions of fraud, duress or material mistake of fact. 

In Bates, 212 Ill. 2d 489, the Illinois Supreme Court held that the Illinois “Child Representative 
Statute” violated procedural due process and was unconstitutional as applied.  In this case the 
mother claimed the child was suffering anxiety and distress following contact with her father.  The 
father claimed the mother was denying him all contact with the child and repeatedly denigrated him 
in the child’s presence.  The trial court appointed a child representative pursuant to the statute.  
The child representative conducted an investigation and provided a written report to the trial court 
recommending that the father be granted custody.  The mother moved to compel the child 
representative to testify or in the alterative to strike the report and declare the statute 
unconstitutional.  The trial court denied the mother’s motion finding the report was not offered as 
evidence but rather was a pretrial pleading.  The appellate court affirmed, holding that the statute 
was constitutional because it permitted a child representative to be called as a witness and cross-
examined if the representative stepped out of the role of advocate and into a fact finding role.  The 
Illinois Supreme Court disagreed.  The Court found that the express language of the statute barred 
a child representative from being called as a witness and cross-examined.  The Court, relying on a 
three-part due process test set out in the U.S. Supreme Court decision Mathews v. Eldridge, found 
that (1) a fundamental liberty interest of parents making decisions concerning the care, custody, 
and control of their children was involved in the custody dispute, (2) the statute’s prohibition on 
calling the child representative as a witness created a serious risk of wrongly depriving the mother 
of custody of her child, and (3) allowing the mother to call the child representative as a witness 
would not burden the state or be contrary to any state interest.  Consequently, the Court ruled that 
prohibiting the mother from calling the child representative as a witness and cross examining the 
representative denied the mother procedural due process.   However, the Court held that even 
constitutional errors may be harmless and such was the case here.  Thus, the Court did not disturb 
the trial court’s custody award to the father.  On a different issue, the mother argued that the 



 
 

testimony of expert Dr. Richard Gardner founded on his theory known as the Parental Alienation 
Syndrome (“PAS”) did not meet the reliability standards for admission of expert testimony or 
opinions under the Frye test that is used in Illinois state courts.  However, since the Court 
concluded that the trial court’s custody award to the father was not based upon PAS, it did not 
address the reliability issue of whether PAS is generally accepted by the scientific community.   

Visitation:  In M.M.D., 213 Ill.2d 105, the Illinois Supreme Court held that an agreement by a 
father granting visitation to the child’s grandparents, entered before the Illinois “Grandparent 
Visitation Statute” was held unconstitutional, was a valid and enforceable agreement.  In M.M.D. a 
father sought termination of an order granting visitation to his child’s maternal grandparents.  The 
visitation order was negotiated and entered before the Court’s Wickham decision, which declared 
the “Grandparent Visitation Statute” unconstitutional.  That statute empowered courts to grant 
visitation rights to grandparents based upon the best interests of the child, even over the 
objections of a fit parent.  In declaring the Grandparent Visitation Statute unconstitutional, the 
Court in Wickham cited and followed the reasoning of the United States Supreme Court decision in 
Troxel, which held that fit parents have a fundamental due process right to make decisions 
concerning the care, custody and control of their children.  In Troxel the Court also noted that state 
interference with parents’ fundamental childrearing rights is only justified in limited instances to 
protect the health, safety and welfare of children.  In M.M.D., the Court found that the principles 
articulated in Wickham and Troxel were not violated because the trial court was merely giving 
effect to the father’s wishes by enforcing an order to which he had agreed.  Note:  New statutory 
provisions concerning grandparent standing to petition for visitation became effective January 1, 
2005 (750 ILCS 5/607).  These provisions grant standing to grandparents, great-grandparents and 
siblings in specific situations, for example, when one parent is incompetent to petition the court for 
visitation.  The new statute provides that there is a “rebuttable presumption” that a fit parent’s 
decisions regarding grandparent visitation are not harmful to the child’s mental, physical and 
emotional health.  The specific situations enumerated in the new statute may not be exhaustive of 
all circumstances in which grandparents can petition for visitation.  In a case that does not fit into 
the new statutorily-enumerated circumstances providing for grandparent standing, there may exist 
a common law basis for the court to hear a grandparent’s petition for visitation.  For example, the 
appellate court in M.M.D. based its decision to uphold the order, in part, on the principle that courts 
have common law authority in special circumstances to grant grandparent visitation.  But compare 
Buerksen v. Graff, 351 Ill.App.3d (1st Dist.), where the Court declined to follow the appellate 
court’s reasoning in M.M.D. and stated that no common law right to grandparent visitation exists.  
In M.M.D. the Supreme Court did not rule on the issue of the courts’ common law authority but it 
impliedly reserved the issue by noting the issue was of “no relevance” to the appeal.  Compare 
also:  In re Marriage of Engelkens, 2004 Ill.App. LEXIS 1559 (3d Dist.), where the appellate court 
held a stepparent visitation statute unconstitutional based on the same principles enunciated in 
Wickham and Troxel.  However, in contrast and without reference to the appellate court’s decision 
in M.M.D., the Engelkens court ruled that an agreement between a father and former stepmother 
granting visitation to the stepmother was unenforceable because it lacked consideration, in that the 
father’s grant of visitation to the stepmother in the parties’ marital settlement agreement was 
essentially a “gift” and therefore could not be enforced by the courts.  The Engelkens court also 
noted there is no independent common law authority to grant stepparent visitation.    

Removal: In Skelton, 352 Ill. App. 3d 348 (5th Dist.), the Court held that courts lack subject matter 
jurisdiction over an unborn child in a dissolution of marriage proceeding.  The pregnant mother left 
Illinois for Texas without telling the father.  While the mother was in Texas, the father filed for 
dissolution of marriage and custody of the unborn child in Illinois.  The mother objected to Illinois 
court jurisdiction over the unborn child. The father then asked the trial court for injunctive relief to 
compel the mother to return to Illinois, provide certain information regarding her pregnancy, and 
prevent her from taking certain actions with respect to the unborn child.  The trial court concluded 
that it had jurisdiction over the parties and the marital property but not jurisdiction over the unborn 
child because “Illinois does not consider an unborn child to be a child for purposes of the . . . 



 
 

marital dissolution statutes.”  By the time this case came up for review in the appellate court, the 
child had been born and jurisdiction could then be established, thus mooting the issue on appeal.  
However, the appellate court still heard the case because questions of a court’s jurisdiction over 
unborn children could easily arise again.  The father cited to an Illinois abortion statute (735 ILCS 
5/11-107.1) granting certain rights to a man who is both the father of an unborn child and the 
spouse of the pregnant mother.  The Court stated it could not expand the subject matter of the 
abortion statute to apply to a dissolution of marriage proceeding, and that Illinois courts simply lack 
subject matter jurisdiction over an unborn child in this latter context.  It noted that dissolution of 
marriage is governed by state statutes and courts may not expand upon the powers granted to it 
under such statutes to create new rights where none exist.   

Child Support: In Rogers, 213 Ill. 2d. 129, the Illinois Supreme Court held that cash gifts and 
loans received by a father from his family qualify as “income” under Illinois’ statutory guidelines for 
purposes of calculating the father’s child support obligations.  Because of the ongoing failure of the 
father to pay child support, the mother sought to modify and increase the father’s child support 
obligations.  The trial court increased the father’s child support obligation from $250 per month to 
$1,000 per month because, although the father earned only $15,000 per year as a teacher, he 
received $46,000 per year in gifts and “loans” from his family.  Gifts: The Court stated that the gifts 
received by the father each year from his family enhanced his wealth and facilitated his ability to 
support the child and thus such gifts fall within the plain and ordinary meaning of the term 
“income,” which the statute does not define.  The Court rejected the father’s argument that the 
yearly gifts from his family should not be included in income because there was no guarantee that 
he would continue to receive such gifts each year.  In rejecting this argument, the Court stated few, 
if any, sources of income are certain to continue, and although the nonrecurring nature of income 
may be relevant in determining child support, income from all sources, recurring or not, must be 
included in computing net income and determining the minimum child support due under the 
statutory child support guidelines.  The nonrecurring nature of the income can then be taken into 
account by the court in deciding whether and to what extent to deviate from the statutory 
guidelines.  To the extent that previous Illinois appellate decisions Harmon and Bowlby were 
inconsistent with this view, the Court overruled them.  Loans: The trial court had also included 
annual loans received by the father in the calculation of support payments.  The Court stated such 
sums were properly included in “income” because they were “loans in name only.”  The father had 
never been required to pay them back, and the father had admitted such “loans” were a source of 
dependable annual income.  Note: This decision raises various questions.  For example: Under 
what circumstances will legitimate loans (such as a loan from a bank) be regarded as income for 
child support purposes?  Will the Court’s reasoning extend to income determinations made 
incident to a division of marital property or spousal support, which also require the Court to 
consider the parties’ “income”?  Will the Court limit its inclusion of gifts or loans to similar situations 
where receipt of such payments have been regular and dependable?  Do all nonrecurring 
payments, even one-time sales of property, now fall within the definition of “income” for child 
support determinations? 

Child Support: In Loomis, 348 Ill. App. 3d 972 (2d Dist.), the Court ruled that, unless otherwise 
agreed by the parties in writing or expressly provided in a court order, child support obligations 
terminate when the child reaches 18, an emancipating event.  The father, a McDonald’s corporate 
executive, and the mother divorced in 1994.  The parties had two children, and a judgment was 
entered awarding child support to the mother amounting to 25% of the father’s net income as 
received, including perks and bonuses.  This percentage was later reduced to 20% upon 
emancipation of the older child.  The younger child turned 18 on May 8, 2002, but graduated from 
high school on June 3, 2002.  On May 31, 2002 (3 days before the graduation) the father was 
terminated after 29 years at McDonald’s due to a workforce reduction, and on that date he 
received a severance package from McDonald’s.  The mother claimed that because the younger 
child was not emancipated until he graduated from high school on June 3, 2002, the child support 
judgment applied to the father’s severance package, and thus she should receive 20% of its 



 
 

value.  The trial court agreed in part, applying the child support judgment to certain items in the 
severance package.  The father did not appeal.  However, the mother appealed the portion of the 
trial court’s order denying her 20% of certain items of the severance package  The appellate court 
affirmed the denial of relief.  It noted that the original child support judgment did not specify when 
support would terminate and there was no writing between the parties regarding child support.  
Thus, child support terminated under the statute when the younger child turned 18, the age of 
emancipation.  The Court noted that even after emancipation of the younger child, the mother 
could seek additional support payments from the father but that such payments would be limited to 
educational expenses of the nonminor child.  Note:  The Illinois legislature has since amended this 
statute, effective June 1, 2003, to provide that if a child turns 18 and is still attending high school, 
child support must continue until the child graduates from high school or turns 19, whichever is 
earlier.  Loomis was decided under the statute as it existed before the 2003 amendment.   

College Education Expenses: In Cianchetti, 351 Ill. App. 3d 832 (3d Dist.), the Court affirmed an 
order requiring the father to pay $15,000 per year in educational expenses for his two children 
even though the mother had much more disposable income than the father due to her new 
husband’s employment.  The Court arrived at this decision based on an examination of various 
statutory factors regarding payment of educational expenses, including the resources of both 
parents (the father earned $75,000 per year while the mother earned $42,000 per year; the 
mother’s new husband earned $140,000 per year, which increased the mother’s disposable 
income), the standard of living the children would have enjoyed had the marriage not dissolved 
(the children enjoyed a better standard of living after the divorce due to their step-father’s income), 
the resources of the children (the children had significant economic resources through jobs and 
savings).  In affirming the trial court’s judgment ordering the father to pay $15,000 per year in 
college educational expenses, the Court noted that the father had historically paid $15,000 per 
year in child support and $12,000 per year in private high school tuition payments.  Although the 
father claimed he had to mortgage his house to pay the child support, the Court noted he did not 
explain how he managed to pay the high school tuition, which was similar to the current college 
expenses.  Note:  The relative credibility of the parties may have been critical to this outcome.  
Also, this case continues what has become commonplace in post-divorce support and educational 
disputes — examining the economic resources of a parent’s new spouse when analyzing each 
parent’s available resources and relative ability to pay.   

Maintenance: In Selinger, 351 Ill.App.3d 611 (4th Dist.), the Court held that the trial court abused 
its discretion in deciding the amount of a maintenance award and in granting the wife time-limited 
rehabilitative maintenance (as opposed to indefinite or permanent maintenance).  The court noted 
that the purpose of rehabilitative maintenance is to provide an incentive to the spouse receiving 
support to attain self-sufficiency but that this goal must be balanced against the “realistic . . . 
likelihood that the spouse will be able to support herself in a reasonable approximation of the 
standard of living established during the marriage.”  The Court found that, in this long-term 25 year 
marriage, the husband’s current $100,000+ annual income provided him with a vastly greater 
earning potential than the wife, even at the most generous approximation of her future income.  
The wife, trained as a nurse, had foregone opportunities to further her career throughout the years, 
such as declining a nurse supervisor position, because of the household and child-rearing 
demands.  The Court found that the husband had expended considerable efforts in successfully 
climbing the corporate ladder, working his way up from apprentice to journeyman pipefitter to his 
current position as director of legislative and public affairs.  However, the Court also noted that he 
was assisted in the climb by the wife’s managing of the household and deferring her career in 
order to care for the parties’ children, one of whom had learning disabilities that required a great 
deal of one-on-one parental time.  Note: This case continues the trend toward permanent 
maintenance awards in the Fourth Appellate District. 

Property Rights:  In Crook, 211 Ill.2d 437, the Illinois Supreme Court determined that Social 
Security benefits may not be considered and used as a basis for an offset when a court divides 



 
 

marital property.  The Court emphasized that considering Social Security benefits in this manner is 
impermissible, mainly because the Social Security system is inherently flexible and subject to 
change, and benefits are not an “accrued property right”; and giving such consideration to Social 
Security benefits incorrectly assumes that the spouse will continue to receive the same benefits in 
the future.  This assumption is inconsistent with the fact that Congress designed the Social 
Security system with the utmost flexibility to determine the amount of benefits and how, when and 
why it dispenses those benefits.  The Court also noted that Congress has already, through the 
Social Security Act itself, specifically provided for rights to Social Security benefits in the event of 
divorce, and that the Act prohibits assignment or transfer of those rights.  The Court also held that 
the marital estate was not entitled to reimbursement for the use of marital funds to construct a farm 
building on the wife’s non-marital farm.  The Court reasoned that the parties’ use of the non-marital 
farm during the marriage was sufficient compensation to the marital estate, such that 
reimbursement was unnecessary.  Note:  In a post-Crook case, IRMO Rogers, 352 Ill.App.3d 896 
(4th Dist.), it was held that a court may and should consider Social Security benefits being received 
by either spouse when it calculates maintenance awards.  The Court noted that the problems 
inherent in considering Social Security benefits when dividing marital property are not present 
when fashioning maintenance awards because maintenance awards are typically modifiable.  The 
Court further explained that if, as a result of the flexible structure of the Social Security system, a 
substantial change in a spouse’s benefits were to occur, either spouse could then petition the court 
to modify the maintenance award based on that change. 

Legal Fees: In Stella II, 288 Ill. App. LEXIS 1265 (1st Dist.), the Court held that interim attorney’s 
fees are available in parentage cases.  The Court in Stella II also affirmed and clarified its earlier 
holding in Stella I, where it held that the disgorgement provision in the Dissolution of Marriage Act 
does not apply to parentage cases.  In explaining its holdings in Stella I and II, the Court carefully 
construed the relevant provisions of the Parentage Act in the context of the Dissolution of Marriage 
Act (to which the Parentage Act refers) and concluded that the legislature did not intend to 
authorize judges to order the “radical action” of disgorgement in parentage cases.   

 

 
   www.jenner.com 
 
©Copyright 2005 Jenner & Block LLP, One IBM Plaza, Chicago, IL 60611. Jenner & Block is an Illinois Limited Liability Partnership 
including professional corporations. Under professional rules, this communication may be considered advertising material. The 
material contained in this document has been authored or gathered by Jenner & Block for informational purposes only. It is not 
intended to be and is not considered to be legal advice. Transmission is not intended to create and receipt does not establish an 
attorney-client relationship. Legal advice of any nature should be sought from legal counsel.    

 

http://www.jenner.com/


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /ENU (Use these settings to create PDF documents with higher image resolution for high quality pre-press printing. The PDF documents can be opened with Acrobat and Reader 5.0 and later. These settings require font embedding.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308030d730ea30d730ec30b9537052377528306e00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /FRA <>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


