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WHEN IS A PARENT NOT A PARENT?

ON DOMA, CIVIL UNIONS, AND

PRESUMPTIONS OF PARENTHOOD

Mark Strasser*

INTRODUCTION

Recently, Vermont recognized civil unions, a marriage-like

status that affords qualifying same-sex couples all of the rights and

benefits that are afforded by the state to different-sex married

couples.1 Included within those is the right of a civil union partner

to be considered the legal parent of a child born into the

relationship.2 Thus, just as a husband is rebuttably presumed to be

the father of a child born into the marriage, a civil union partner is

rebuttably presumed to be a parent of a child born into a civil

union.

For many families, this presumption will prove quite helpful,

since the couple will not have to spend time, money, and energy in

establishing the partner’s parental rights. Yet, there is a potential

risk for these families that should at least be acknowledged,

namely, that a different state will refuse to recognize the

presumptive or declared parental rights of the partner who is not

      * Professor of Law, Capital University Law School. B.A. Harvard College; M.A.,

Ph.D, University of Chicago; J.D., Stanford Law School. An earlier version of this article

was delivered at the International Society of Family Law North American Regional

Conference at Queen's University, Kingston, Ontario, Canada.

1 See generally VT. STAT. ANN. tit. 15, §§ 1201-07 (Supp. 2000). However, same-sex

couples are not thereby afforded the federal benefits that married couples receive:

In determining the meaning of any Act of Congress, or of any ruling, regulation,

or interpretation of the various administrative bureaus and agencies of the

United States, the word “marriage” means only a legal union between one man

and one woman as husband and wife, and the word “spouse” refers only to a

person of the opposite sex who is a husband or a wife.

Defense of Marriage Act, 1 U.S.C.A. § 7 (West 1997) [“DOMA”].

2 The Vermont statute provides:

The rights of parties to a civil union, with respect to a child of whom either

becomes the natural parent during the term of the civil union, shall be the same

as those of a married couple, with respect to a child of whom either spouse

becomes the natural parent during the marriage.

VT STAT. ANN. tit. 15 § 1204(f).
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biologically related to the child. If, for example, a state through

which the family is traveling or to which the family moves has

passed a Defense of Marriage Act,3 then that state may refuse to

recognize the rebuttable presumption of parenthood that has been

established by virtue of the existence of the civil union established

in Vermont. Indeed, even a judicial declaration of the civil union

partner’s parental status may not suffice to ensure recognition of

that status in other states.

One might suggest to such parents that they simply not move

to or even travel through those states. Yet, couples have a

different option which will not severely limit them in their travels

within their own country4 and which will nonetheless afford them

increased protection. They can take advantage of Vermont’s

second-parent adoption provision, since the parental relationship

would then have been established without having relied on the

legal recognition of a same-sex marriage or marriage-like

relationship. Although a second-parent adoption would require an

investment of resources that doubtless could otherwise be spent in

a variety of worthwhile ways, such an investment might

nonetheless be a wise expenditure, preventing or reducing the loss

of many hours and dollars in possible future litigation, and

significantly reducing if not completely eliminating the likelihood

of a different state refusing to recognize the partner’s parental

status sometime in the future.

Part I of this Article discusses the Federal Defense of

Marriage Act (“DOMA”) and some of the analogous state acts,

explaining how these acts might have implications for Vermont

civil union couples who plan on either moving to or traveling

through such states. Part II discusses civil union status, focusing

on the presumptive parental status of a partner when a child is

born into the union and on different possible ways to protect that

parental status. Part III discusses the implications of DOMA for

the parental status of same-sex partners, suggesting that secondparent

adoptions are not subject to the exception created by

DOMA and thus are protected by full faith and credit guarantees.

The Article concludes that until the United States Supreme Court

recognizes the invidious nature of DOMA and the various state

3 See Recent Legislation, Domestic Relations—Same-Sex Couples—Vermont Creates

System of Civil Unions.—Act Relating to Civil Unions, No. 91, 2000 Vt. Adv. Legis. Serv. 68

(LEXIS), 114 HARV. L. REV. 1421, 1421 n.4 (2001) [hereinafter Recent Legislation]

(“Thirty states had passed similar laws, known as ‘mini-DOMAs,’ as of June 20, 2000.”).

4 These types of statutes have a chilling effect on interstate travel and, arguably,

violate the Federal Constitution’s right-to-travel guarantees. See generally Mark Strasser,

The Privileges of National Citizenship: On Saenz, Same-Sex Couples, and the Right to

Travel, 52 RUTGERS L. REV. 553 (2000).
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mini-DOMAs, Vermont couples might be better off not taking

advantage of one of the benefits of civil union status and instead

availing themselves of the second-parent adoption provision in

Vermont law as a way of protecting their families.

I. FEDERAL AND STATE ACTS IN DEFENSE OF MARRIAGE

Two separate kinds of Acts must be considered when

discussing the possible reactions of states to the rebuttable

presumption created by the Vermont civil union statutes.5 First,

there is the Federal Defense of Marriage Act, which both defines

“marriage” for federal purposes6 and which permits states to

refuse to recognize same-sex marriages validly celebrated in other

states.7 Second, there are the Defense of Marriage Acts passed by

numerous states in response to the Federal Act, which make clear

that the states will not recognize same-sex marriages validly

celebrated in other jurisdictions.8 These acts create the potential

that a state might refuse to recognize a parental status arising out

of a marriage-like relationship between same-sex partners, even if

the state would have recognized the parental rights of the partner

if that status had been established in a different way.

A. The Federal Defense of Marriage Act

In 1996, Congress passed the Defense of Marriage Act, which

provides:

No State, territory, or possession of the United States, or Indian

tribe, shall be required to give effect to any public act, record,

or judicial proceeding of any other State, territory, possession,

or tribe respecting a relationship between persons of the same

sex that is treated as a marriage under the laws of such other

State, territory, possession, or tribe, or a right or claim arising

from such relationship.9

This Act is open to a variety of interpretations, especially when

one considers that the intent of Congress at the time of the Act’s

passage was to prevent same-sex couples from traveling to Hawaii,

5 See VT. STAT. ANN. tit. 15 §§ 1201-1206.

6 See 1 U.S.C.A. § 7

7 See 28 U.S.C.A. § 1738C (West 2001).

8 See infra notes 28-30 and accompanying text (discussing different kinds of state acts

passed to “protect” marriage).

9 28 U.S.C.A. § 1738C (West 2001).
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marrying, and then returning to their home states and demanding

that the domicile recognize their same-sex marriage.10 However,

because the states already had that power before the Defense of

Marriage Act was passed, it is unclear whether Congress was

merely trying to reaffirm the existence of a power that states

already had11 or, instead, was trying to grant states a new power.

According to one interpretation of the Act, Congress was

merely reaffirming the right of the domicile at the time of the

marriage to determine the marital status of its domiciliaries, more

permissive marriage laws of sister states notwithstanding.12 Thus,

even had Hawaii recognized same-sex marriages, individuals who

were domiciled in one state where same-sex marriages were

considered void13 would not have been able to go to Hawaii,

marry, and then return to their home states demanding that the

marriage be recognized.

B. Broader Interpretations of the Act

The traditional marriage recognition rule is that the domicile

at the time of the marriage determines the marital status of its own

domiciliaries.14 If Congress was trying to preserve or reinforce that

rule by passing DOMA, then the Act should be read narrowly to

reaffirm the long-recognized power of the domicile at the time of

10 See The Defense of Marriage Act: Hearings on S. 1740 before the S. Comm. on the

Judiciary, 104th Cong. 2 (1996) (statement of Sen. Hatch (R-Utah)) (“Thus, it would not

be surprising that persons who want to invoke the legitimacy of ‘marriage’ for same-sex

unions will travel to Hawaii to become ‘married.’ Then, they will return to their home

states where it would be expected that the state recognize, as valid, a Hawaii marriage

certificate.”). Additionally, Representative Largent stated:

If the state court in Hawaii legalizes same-sex marriage, homosexual couples

from other states around the country will fly to Hawaii to ‘marry’. These same

couples will then go back to their respective states and argue that the Full Faith

and Credit Clause of the U.S. Constitution requires their home state to

recognize their union as a ‘marriage.’

Id. (testimony of Rep. Largent).

11 See MARK STRASSER, THE CHALLENGE OF SAME-SEX MARRIAGE: FEDERALIST

PRINCIPLES AND CONSTITUTIONAL PROTECTIONS 187, 189 (1999) (“Some interpret

DOMA not to be changing current law and, instead, merely to be reaffirming the right of

the domicile to refuse to recognize a marriage validly celebrated elsewhere.”).

12 See 142 CONG. REC. S4870 (daily ed. May 8, 1996) (statement of Sen. Nickles)

(“This effort hardly seems to be news as it reaffirms current practice and policy.”).

13 For a discussion regarding the significance of void, voidable, or merely prohibited

marriages, see Mark Strasser, Judicial Good Faith and the Baehr Essentials: On Giving

Credit Where It’s Due, 28 RUTGERS L. J. 313, 352-54 (1997).

14 See RESTATEMENT (FIRST) OF THE CONFLICT OF LAWS § 134 (1934);

RESTATEMENT (SECOND) OF THE CONFLICT OF LAWS § 283 (1971) (noting that the

validity of marriage celebrated in accord with the law of the state of celebration is

determined by the law of the domicile at the time of the marriage).
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the marriage to determine marital status.15 Any other reading

would in fact change the traditional marriage recognition

practices16 and would undermine the traditional deference to the

domicile to determine the marital status of its domiciliaries.

The Defense of Marriage Act need not be read so

restrictively, however. Claims by its proponents about its purpose

notwithstanding,17 the Act’s language is capable of a much broader

interpretation, since the Act includes no limiting language

concerning which marriages need not be recognized by the

different states. For example, the language of the Act does not

specify that only the law of the domiciliary state at the time of the

marriage should apply. On one reading of the Act, a couple that

had contracted a same-sex marriage in one state and had lived

there for twenty years might have a subsequent domicile, for

example, where they had moved for their retirement years, refuse

to recognize their marriage. According to an even more expansive

reading, a non-domicile might refuse to recognize a marriage

contracted twenty years earlier. Thus, suppose that a same-sex

couple had been married for twenty years. After retiring from

their jobs, they decided to take an extended cross-country trip.

The validity of the marriage became an issue in one of the states in

which the couple was traveling, e.g., because they had been in an

accident and one wanted to authorize needed medical treatment

for her partner. Were the state to refuse to recognize the

relationship, the partner, who might then be viewed as a legal

stranger to the victim, might not be permitted to authorize the

necessary procedure.18

It is not at all clear that non-domiciles would be permitted by

the United States Constitution to refuse to recognize marriages

which were valid in a sister domiciliary state. For example, over a

century ago, a Virginia court made clear in Ex parte Kinney19 that

as a constitutional matter, an interracial couple “would have a

15 This assumes that the domicile’s marital restrictions do not violate constitutional

guarantees. See, e.g., Turner v. Safley, 482 U.S. 78 (1987) (striking down law limiting

prison marriages); Zablocki v. Redhail, 434 U.S. 374 (1978) (invalidating Wisconsin law

preventing certain indigent noncustodial parents from marrying); Loving v. Virginia, 388

U.S. 1 (1967) (striking down Virginia’s anti-miscegenation laws).

16 See supra note 14 (discussing the Restatement provisions which reflect this

traditional practice).

17 See supra notes 10, 12 (listing proponents who suggested that DOMA merely

preserves existing law and protects the domicile’s right to determine the marital status of

its domiciliaries).

18 See Barbara A. Robb, Note, The Constitutionality of the Defense of Marriage Act in

the Wake of Romer v. Evans, 32 NEW ENG. L. REV. 263, 306 (1997) (noting that marriage

gives one “the right to make medical decisions on behalf of one’s spouse”).

19 14 F. Cas. 602 (E.D. Va. 1879).
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right of transit . . . through Virginia, and of temporary stoppage,

and of carrying on any business here not requiring residence.”20

This conclusion was reached, notwithstanding the fact that

Virginia treated interracial marriages as void ab initio and that

interracial couples domiciled in Virginia might have been

prosecuted for violating the state’s anti-miscegenation laws.

The language of DOMA has implications beyond whether a

particular marriage is recognized, since the Federal Act permits

states to refuse to give effect to any right or claim arising from a

relationship between persons of the same sex that is treated as a

marriage under the laws of some other State.21 This means, for

example, that a support award or property settlement granted in a

dissolution of a same-sex relationship would not have to be

enforced in a state refusing to recognize such relationships, Full

Faith and Credit Clause notwithstanding.22

Of course, the ambiguity discussed above, namely, whether

the Act is meant to apply only to same-sex marriages that are

celebrated contrary to the law of the domicile at the time of the

marriage or to other marriages as well, also has import for which

benefits and rights need not be conferred or enforced. If the Act is

only meant to preserve the right of the domicile at the time of the

marriage to determine the marital status of its own domiciliaries,

then the Act is merely suggesting that those who seek to marry in

another jurisdiction because their own jurisdiction declares the

union void will be unable to claim as a matter of right the

privileges or benefits that might otherwise have followed from

having celebrated a marriage. However, if the Act is interpreted

more broadly, then the Act might authorize other states to refuse

to enforce a judgment issued in the marital domicile which orders

spousal support or a property division, notwithstanding that the

court in the domicile clearly had jurisdiction to decide the matter

at hand.

Precisely because it is doubtful that Congress has the power to

undermine the Full Faith and Credit Clause that way,23 even if one

brackets that the Act was clearly designed to adversely affect one

particular group and thus is constitutionally vulnerable on that

20 Id. at 606.

21 See supra note 9 and accompanying text (articulating the relevant DOMA

provision).

22 A separate issue is whether Congress had the constitutional power to reduce the

credit to be given to the judgments issued in other state courts. See generally Mark

Strasser, Baker and Some Recipes for Disaster: On DOMA, Covenant Marriages, and Full

Faith and Credit Jurisprudence, 64 BROOK. L. REV. 307 (1998).

23 See id.
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ground,24 the Court might well construe DOMA narrowly so as to

avoid having to decide whether Congress has the power to negate

the Clause’s function. As the Court explained in United States v.

Rumely,25 “if a serious doubt of constitutionality is raised, it is a

cardinal principle that this Court will first ascertain whether a

construction of the statute is fairly possible by which the question

may be avoided.”26

C. State Defense of Marriage Acts

The language of the Federal Defense of Marriage Act is

permissive, allowing states to recognize same-sex marriages validly

celebrated in other jurisdictions although they need not do so. In

response to the Federal Act, states passed their own versions of

the Defense of Marriage Act, sometimes called “mini-DOMAs.”27

These range in type from (1) those that refuse to recognize a samesex

marriage validly celebrated elsewhere,28 to (2) those that refuse

24 See Romer v. Evans, 517 U.S. 620, 635 (1996) (striking down a Colorado state

constitutional amendment because it sought to classify “homosexuals not to further a

proper legislative end but to make them unequal to everyone else”). For an argument that

DOMA is unconstitutional because it violates bill of attainder guarantees, see generally

Mark Strasser, Ex Post Facto Laws, Bills of Attainder, and the Definition of Punishment:

On DOMA, the Hawaii Amendment, and Federal Constitutional Constraints, 48

SYRACUSE L. REV. 227 (1998).

25 345 U.S. 41 (1953).

26 Id. at 45 (citing Crowell v. Benson, 285 U.S. 22, 62 (1932)).

27 See Recent Legislation, supra note 3 (referring to the state versions of the Defense of

Marriage Act as “mini-DOMAs”).

28 See, e.g., ALA. CODE § 30-1-19(e) (1975) (“The State of Alabama shall not

recognize as valid any marriage of parties of the same sex that occurred or was alleged to

have occurred as a result of the law of any jurisdiction regardless of whether a marriage

license was issued.”); ARIZ. REV. STAT. § 25-101(c) (2000) (“Marriage between persons of

the same sex is void and prohibited.”); ARIZ. REV. STAT. § 25-112(a) (“Marriages valid by

the laws of the place where contracted are valid in this state, except marriages that are

void and prohibited by § 25-101.”). Idaho’s “mini-DOMA” provides in relevant part:

All marriages contracted without this state, which would be valid by the laws of

the state or country in which the same were contracted, are valid in this state,

unless they violate the public policy of this state. Marriages that violate the

public policy of this state include, but are not limited to, same- sex marriages,

and marriages entered into under the laws of another state or country with the

intent to evade the prohibitions of the marriage laws of this state.

IDAHO CODE § 32-209 (Michie 1996). See also IND. CODE § 31-11-1-1(b) (1997) (“A

marriage between persons of the same gender is void in Indiana even if the marriage is

lawful in the place where it is solemnized.”); N.C. GEN. STAT. ANN. § 51-1.2 (Michie 1999)

(“Marriages, whether created by common law, contracted, or performed outside of North

Carolina, between individuals of the same gender are not valid in North Carolina.”);

OKLA. STAT. ANN. tit. 43, § 3.1 (West Supp. 2001) (“A marriage between persons of the

same gender performed in another state shall not be recognized as valid and binding in

this state as of the date of the marriage.”). Pennsylvania’s relevant statute provides in

part:
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not only to recognize such marriages but also any rights arising out

of such marriages,29 to (3) those that refuse to recognize any

relationships treated like same-sex marriages and any rights arising

out of such relationships.30 While it is not clear how these statutes

It is hereby declared to be the strong and longstanding public policy of this

Commonwealth that marriage shall be between one man and one woman. A

marriage between persons of the same sex which was entered into in another

state or foreign jurisdiction, even if valid where entered into, shall be void in this

Commonwealth.

23 PA. CONS. STAT. ANN. § 1704 (West Supp. 2001). See also S.D. CODIFIED LAWS § 25-

1-38 (Michie Supp. 2001) (“Any marriage contracted outside the jurisdiction of this state,

except a marriage contracted between two persons of the same gender, which is valid by

the laws of the jurisdiction in which such marriage was contracted, is valid in this state.”;

WASH. REV. CODE ANN. § 26.04.020 (West 2001) (“(1) Marriages in the following cases

are prohibited: . . . (c) When the parties are persons other than a male and a female.”);

WASH. REV. CODE ANN. § 26.04.020(3) (“A marriage between two persons that is

recognized as valid in another jurisdiction is valid in this state only if the marriage is not

prohibited or made unlawful under subsection . . . (1)(c).”).

29 For example, Arkansas’ mini-DOMA states in relevant part :

Any marriage entered into by persons of the same sex, where a marriage license

is issued by another state or by a foreign jurisdiction, shall be void in Arkansas

and any contractual or other rights granted by virtue of that license, including its

termination, shall be unenforceable in the Arkansas courts.

ARK. CODE ANN. § 9-11-208(c) (Michie Supp. 1998). Georgia’s code contains a similar

provision:

No marriage between persons of the same sex shall be recognized as entitled to

the benefits of marriage. Any marriage entered into by persons of the same sex

pursuant to a marriage license issued by another state or foreign jurisdiction or

otherwise shall be void in this state. Any contractual rights granted by virtue of

such license shall be unenforceable in the courts of this state and the courts of

this state shall have no jurisdiction whatsoever under any circumstances to grant

a divorce or separate maintenance with respect to such marriage or otherwise to

consider or rule on any of the parties’ respective rights arising as a result of or in

connection with such marriage.

GA. CODE ANN. § 19-3-3.1(b) (Michie Supp. 1998). See also KY. REV. STAT. ANN. §

402.045(1) (Michie 1999) (“A marriage between members of the same sex which occurs in

another jurisdiction shall be void in Kentucky.”); Id. § 402.045(2) (“Any rights granted by

virtue of the marriage, or its termination, shall be unenforceable in Kentucky courts.”);

LA. CIV. CODE ANN. art. 89 (West Supp. 2000) (“A purported marriage between persons

of the same sex violates a strong public policy of the state of Louisiana and such a

marriage contracted in another state shall not be recognized in this state for any

purpose . . .”); MINN. STAT. ANN. § 517.03(4)(b) (West Supp. 2000) (“A marriage entered

into by persons of the same sex, either under common law or statute, that is recognized by

another state or foreign jurisdiction is void in this state and contractual rights granted by

virtue of the marriage or its termination are unenforceable in this state.”); VA. CODE

ANN. § 20-45.2 (Michie Supp. 2000) (“Any marriage entered into by persons of the same

sex in another state or jurisdiction shall be void in all respects in Virginia and any

contractual rights created by such marriage shall be void and unenforceable.”).

30 See, e.g., ALASKA STAT. § 25.05.013(a) (Michie Supp. 2000) (“A marriage entered

into by persons of the same sex, either under common law or under statute, that is

recognized by another state or foreign jurisdiction is void in this state, and contractual

rights granted by virtue of the marriage, including its termination, are unenforceable in

this state.”). Florida’s mini-DOMA provides in relevant part:

Marriages between persons of the same sex entered into in any jurisdiction,

whether within or outside the State of Florida, the United States, or any other
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will be interpreted by the courts, for example, whether the

difference between (2) and (3) will have any legal significance; it is

clear that Vermonters who travel elsewhere will be on firmer legal

ground with respect to their parental rights if they do not rely on

the parental presumption built into the Vermont civil unions law.31

Some of the state mini-DOMAs32 mirror the Federal DOMA

with respect to the ambiguity regarding which marriages will not

be recognized. Thus, on one interpretation of several of these acts,

the statute will only apply to domiciliaries of the state who attempt

to evade local law by celebrating a same-sex marriage in a

different state where such unions are recognized.33 However, at

least some states have made clear both that the same-sex

marriages of their domiciliaries that are celebrated elsewhere in

accord with local law will not be recognized and, in addition, that

same-sex marriages validly celebrated elsewhere will not be

jurisdiction, either domestic or foreign, or any other place or location, or

relationships between persons of the same sex which are treated as marriages in

any jurisdiction, whether within or outside the State of Florida, the United

States, or any other jurisdiction, either domestic or foreign, or any other place or

location, are not recognized for any purpose in this state.

FLA. STAT. ANN. § 741.212(1) (West 2001). The statute further states:

The state, its agencies, and its political subdivisions may not give effect to any

public act, record, or judicial proceeding of any state, territory, possession, or

tribe of the United States or of any other jurisdiction, either domestic or foreign,

or any other place or location respecting either a marriage or relationship not

recognized under subsection (1) or a claim arising from such a marriage or

relationship.

Id. § 741.212(2). See also W. VA. CODE ANN. § 48-1-18a (Michie Supp. 2000) (“A public

act, record or judicial proceeding of any other state, territory, possession or tribe

respecting a relationship between persons of the same sex that is treated as a marriage

under the laws of any other state . . .”).

31 See infra note 77 and accompanying text (discussing added protection afforded by

having adoption decree).

32 See supra notes 28-30 (offering the text of some of the mini-DOMAs).

33 See 750 ILL. COMP. STAT. ANN. 5/213.1 (West 1999) (“A marriage between 2

individuals of the same sex is contrary to the public policy of this state.”). The statute

further provides:

that if any person residing and intending to continute to reside in this state and

who is disabled or prohibited from contracting marriage under the laws of this

state, shall go into another state or country and there contract a marriage

prohibited and declared void by the laws of this state, such marriage shall be null

and void for all purposes in this state with the same effect as though such

prohibited marriage had been entered into in this state.

Id. 5/216. This may also apply to individuals who are intending at the time of the

marriage to make a state their domicile even if they have not yet done so. See, e.g.,

ARIZ. REV. STAT. § 25-112(b) (“Marriages solemnized in another state or country by

parties intending at the time to reside in this state shall have the same legal

consequences and effect as if solemnized in this state, except marriages that are void

and prohibited by § 25-101.”); ARIZ. REV. STAT. § 25-101(c) (“Marriage between

persons of the same sex is void and prohibited.”).
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recognized should the couple later become domiciled in the state.34

These states would seem not to be limiting their refusal to

recognize same-sex marriages to those celebrated by their own

domiciliaries at the time of the marriage but instead to be refusing

to recognize such marriages more generally.

A few points might be made about these state laws. First,

they may not be authorized by Congress, since that depends upon

(a) whether the federal statute is construed narrowly or broadly,35

and (b) if construed broadly, whether the congressional statute

passes constitutional muster.36 Thus, if the Federal Defense of

Marriage Act is only intended to support the traditional power of

the domicile at the time of the marriage to determine the marital

status of its own domiciliaries, then those states claiming the

power to refuse to recognize a marriage valid in a sister

domiciliary state at the time of the marriage are going beyond

what Congress has authorized. Or, if the Federal Defense of

Marriage Act is construed broadly but is held unconstitutional

because Congress has exceeded its constitutional powers in passing

such an Act,37 the states will be without valid congressional

authorization to refuse to recognize those marriages validly

celebrated in the domicile at the time of the marriage.

D. Can States Refuse to Recognize Marriages Validly

Celebrated in Other Domiciles?

Two different questions must not be conflated: (1) Can a state

refuse to recognize a marriage validly celebrated in a foreign

country in which the parties are domiciled at the time of the

marriage?, and (2) Can a state refuse to recognize a marriage

validly celebrated in another state in which the parties are

34 See ME. REV. STAT. ANN. tit. 19-A, § 701(1) (West 1998) (“When residents of this

State, with intent to evade this section and to return and reside here, go into another state

or country to have their marriage solemnized there and afterwards return and reside here,

that marriage is void in this State.”); Id. § 701(1-A) (“Any marriage performed in another

state that would violate any provisions of subsections 2 to 5 if performed in this State is

not recognized in this State and is considered void if the parties take up residence in this

State.”).

35 See supra notes 15-18 and accompanying text (discussing broader and narrower

interpretations of DOMA).

36 For reasons to think that the statute does not pass constitutional muster even

bracketing equal protection and due process arguments, see generally Strasser, supra note

4 (asserting that the statute may violate the right to travel); Strasser, supra note 24

(asserting that the statute may violate bill of attainder guarantees); Strasser, supra note 22

(arguing that the statute may exceed Congress’s power under the Full Faith and Credit

Clause).

37 For an argument to that effect, see Strasser, supra note 22.
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domiciled at the time of the marriage? The answers to these

questions may (but need not) be the same. It may be, for example,

that particular protections built into the United States

Constitution require that a marriage valid in a sister domiciliary

state be recognized.38 However, these constitutional guarantees

might not be applicable to a marriage celebrated in another

country by individuals who are domiciled in that country. Thus,

for example, the United States Constitution might not require

states to recognize a same-sex marriage celebrated in the

Netherlands39 by Dutch citizens,40 even if it would require one state

to recognize a same-sex marriage validly celebrated in a sister

domiciliary state.41

The United States Supreme Court has not yet addressed

whether states (with or without congressional approval)42 have the

power to refuse to recognize marriages validly celebrated in a

sister domiciliary state, although states apparently believe that

they have that power. For example, the Federal Defense of

Marriage Act, even if construed very broadly,43 only permits states

to refuse to recognize same-sex marriages validly celebrated

elsewhere—it does not permit states to refuse to recognize other

kinds of marriages that have been validly celebrated in other

domiciliary states, even if those marriages nonetheless violate an

38 For example, the Privileges or Immunities Clause of the United States Constitution,

provides that “[n]o state shall make or enforce any law which shall abridge the privileges

or immunities of citizens of the United States,” and precludes states from refusing to

recognize marriages validly celebrated in sister domiciliary states. U.S. CONST. amend

XIV § 1. See also Strasser, supra note 22.

39 See Anthony Deutsch, Netherlands’ Gay Community Celebrates Same-Sex

Marriages, CHARLESTON GAZETTE & DAILY MAIL (WV), Apr. 2, 2001 at P3A, available

at 2001 WL 6661574 (“The Netherlands’ gay community rejoiced with tears and whoops of

exultation Sunday over the first same-sex marriages recognized under a new law.”).

40 American citizens will not be able to travel to the Netherlands to take advantage of

their same-sex marriage laws. See Associated Press, Gay Couples Marry Under New

Dutch Law, GLOBE & MAIL (Toronto) Apr. 2, 2001 at A8 (“[B]ut homosexual and

lesbian foreigners hoping to get married in the Netherlands will be disappointed. Only

Dutch nationals or resident foreigners living with a Dutch partner are eligible for same-sex

marriages.”).

41 See supra notes 19-20 and accompanying text (suggesting that the privileges and

immunities protections that United States citizens have might protect their marriages).

42 Even were Congress held to have authorized this refusal, that would not settle

whether Congress or the states had the power to refuse this recognition. In Saenz v. Roe,

526 U.S. 489 (1999), the Court struck down states’ burdening migration, notwithstanding

Congress’s having authorized the burdening at issue. See id. at 507 (“Congress may not

authorize the States to violate the Fourteenth Amendment.”).

43 However, the more broadly the Federal Act is construed, the more constitutionally

vulnerable it would seem, since the disabilities imposed are only imposed on a narrow

category of individuals—same-sex couples. See, e.g., Romer v. Evans, 517 U.S. 620, 632

(1996) (striking down the amendment at issue because it had “the peculiar property of

imposing a broad and undifferentiated disability on a single named group”).
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important local public policy.44 Nonetheless, states seem45 to be

stating that they will refuse to recognize certain different-sex

marriages, lack of congressional authorization notwithstanding,

even though validly celebrated in other domiciliary states. For

example, both Delaware and Arizona have statutes that seem to

preclude the recognition of first-cousin marriages validly

celebrated in other domiciliary states,46 even though the traditional

exception that allows states not to recognize incestuous marriages

validly celebrated in other domiciles does not include first-cousin

marriages,47 and thus these states could not rely on that exception

to justify their refusal to recognize such marriages. Ultimately, the

United States Supreme Court will have to decide under what

conditions, if any, a state will be permitted to refuse to recognize a

marriage validly celebrated in a sister domiciliary state.48

II. CIVIL UNIONS AND ESTABLISHING PARENTAL STATUS

It would be quite significant were the Supreme Court to rule

that states do not have the power to refuse to recognize marriages

validly celebrated in other domiciliary states. However, even were

the Court to so hold, that would not establish that states do not

have the right to refuse to recognize civil unions validly celebrated

elsewhere, since civil unions would likely not be accorded the same

44 Precisely because DOMA has such a narrow scope, it cannot plausibly be thought to

have been motivated by federalism concerns. See Mark Strasser, Mission Impossible: On

Baker, Equal Benefits, and the Imposition of Stigma, 9 WM. & MARY BILL RTS. J. 1, 17

(2000).

45 “Seem to be” rather than “are” is used because these statutes have yet to be

construed by the relevant state courts.

46 See ARIZ. REV. STAT. § 25-101(a) (2000) (“Marriage between parents and children,

including grandparents and grandchildren of every degree, between brothers and sisters of

the one-half as well as the whole blood, and between uncles and nieces, aunts and

nephews and between first cousins, is prohibited and void.”); id. § 25-112(a) (“Marriages

valid by the laws of the place where contracted are valid in this state, except marriages

that are void and prohibited by § 25-101.”); DEL. CODE ANN. tit. 13, § 101(a) (Supp.

1999) (“A marriage is prohibited and void between a person and his or her ancestor,

descendant, brother, sister, uncle, aunt, niece, nephew, first cousin or between persons of

the same gender.”) ; id. § 101(d) (“A marriage obtained or recognized outside the State

between persons prohibited by subsection (a) of this section shall not constitute a legal or

valid marriage within the State.”).

47 See Mark Strasser, Unity, Sovereignty, and the Interstate Recognition of Marriage,

102 W. VA. L. REV. 393, 405 (1999) (“[T]he historical incest exception for marriages

validly celebrated in other domiciles only involved a narrow exception for certain

incestuous marriages, which did not include first cousin marriages.”).

48 For examples of states that are constitutionally prohibited from refusing to

recognize marriages valid in other domiciliary states, see supra notes 29-30.
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constitutional deference as would marriages.49 It is thus important

to understand more about civil unions and more about the possible

options that Vermont same-sex couples might have to protect the

parental rights of a partner not (yet) legally related to the child.

A. Civil Unions

Vermont’s civil union statute affords same-sex couples who

have their civil unions “certified” the same rights, benefits, and

obligations as different-sex couples who have their marriages

“solemnized.”50 Although Vermont has made clear that a civil

union is not a marriage,51 the state will nonetheless afford to

“[p]arties to a civil union . . . all the same benefits, protections and

responsibilities under law, whether they derive from statute,

administrative or court rule, policy, common law, or any other

source of civil law, as are granted to spouses in a marriage.”52

Among the rights to which a member of a civil union is entitled is

the right to be the presumed parent of a child born into the

union.53 For example, if a particular couple has been recognized

by the state as having a civil union and then, a year later, one of

the members of the couple delivers a child after having been

artificially inseminated, the partner who has not delivered the

child will be presumed by law to be a parent of that child. The

non-biological parent will not need in addition to adopt the child

in order for Vermont to recognize the partner’s (presumptive)

parental status.54

While this presumption is rebuttable, it should not be thought

49 However, if civil unions, unlike same-sex marriages, are subject to non-recognition

in other states, then civil union laws, such as Vermont’s, may not have met state

constitutional guarantees. See generally Strasser, supra note 44.

50 See Michael Mello, Essay, For Today, I’m Gay: The Unfinished Battle for Same-Sex

Marriage in Vermont, 25 VT. L. REV. 149, 251 (2000) (“The bill also distinguished between

the terminology for the rites and rituals that symbolize the two classes of unions,

heterosexual and homosexual. Marriages of heterosexuals are ‘solemnized.’ Unions of

homosexuals would be ‘certified’ by judges or clergy members.”).

51 See VT. STAT. ANN. tit. 15, § 1201(4) (Supp. 2000) (“‘Marriage’ means the legally

recognized union of one man and one woman.”).

52 Id. § 1204(a).

53 The statute further provides:

The rights of parties to a civil union, with respect to a child of whom either

becomes the natural parent during the term of the civil union, shall be the same

as those of a married couple, with respect to a child of whom either spouse

becomes the natural parent during the marriage.

Id. § 1204(f).

  54 See id. § 308 (“A person alleged to be a parent shall be rebuttably presumed to be

the natural parent of a child if: . . . (4) the child is born while the husband and wife are

legally married to each other.”); see also id. § 1204(f). 
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a hurdle that is easily overcome—the Vermont Supreme Court has

noted that the “presumption of paternity has been described as

‘one of the strongest and most persuasive known to the law.’”55

Historically, the way to rebut the presumption of paternity was to

establish that the husband had not been in the geographical

vicinity at the time of conception so that he could not have

fathered the child.56 Later, the way to rebut the presumption was

either by establishing that the husband had been away at the time

of conception or by establishing that the husband was impotent.57

In the kinds of cases of concern here, the question will not be

whether the civil union partner was in the geographical area at the

time of conception or even whether the partner was sterile but,

instead, whether the partners had agreed that a child would be

born into the civil union. Thus, for example, if one of the partners

had been away on a job assignment for a few months, that would

hardly establish that she had not consented to or even actively

encouraged her partner’s being artificially inseminated during that

time and thus would hardly serve to rebut the presumption that

the couple had jointly agreed to have and raise a child.

The civil union presumption will presumably mirror the kind

of presumption employed when a child is born into the marriage as

a result of artificial insemination because the husband is unable to

father a child. Just as a sterile husband who agreed to have his

wife inseminated would not be able to overcome the presumption

of paternity by claiming that he had not been in the geographical

vicinity at the time of conception or that he had no biological

55 Godin v. Godin, 725 A.2d 904, 909 (Vt. 1998) (quoting In re Findlay, 253 N.Y. 1, 1-2

(1930)). Cf. Orange v. Rose, 295 N.Y.S.2d 782, 783 (App. Div. 1968) (“[T]here is a

presumption, where access is established, that the child is the legitimate offspring of the

marriage . . . . Such presumption is not conclusive, but can only be overcome by strong

proof.”). Orange is cited with approval by the Godin court. See Godin, 725 A.2d at 908.

In Vermont, the presumption is also rather difficult to overcome. See In re Jones’ Estate,

8 A.2d 631 (Vt. 1939):

When proof of non-access is relied upon to rebut the presumption, where the

husband and wife are living apart, non-access may be shown by facts and

circumstances. The proof need not go to the extent of showing it impossible that

the husband was the father but the facts relied upon to rebut the presumption

must be proven beyond a reasonable doubt.

Id. at 636.

56 See Godin, 725 A.2d at 909 (quoting Commonwealth ex rel. Goldman v. Goldman,

184 A.2d 351, 354 (Pa. Super. 1997) (“The presumption of parentage originated in the

common law, which established that ‘a child born of a married woman was conclusively

presumed to be legitimate unless her husband was not within the four seas which bounded

the kingdom.’”).

57 See In re Jones’ Estate, 8 A.2d at 632 (Vt. 1939) (“With the advancement of

civilization and the recognition of the rights of personalty, the presumption could be

rebutted by evidence that the husband was impotent or was beyond the four seas of

England at the time of conception.”).
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connection to the child,58 the same would be true for same-sex

partners.59

B. Declaratory Judgments

The civil union partner will be presumed by the law to be the

legal parent of a child born into a civil union. If the couple is

worried that another state will not recognize that parental

presumption, the couple might try to get a declaratory judgment

that the partner is indeed the legal parent of the child. However, it

is unclear both whether such a judgment would be issued and,

were it issued, how the judgment would be treated in the other

jurisdiction.60

Vermont law suggests that “courts within their respective

jurisdictions shall have power to declare rights, status and other

legal relations.”61 The Vermont Supreme Court has made clear

that the “purpose of a declaratory judgment is to enunciate, so far

as is requested and appropriate, the rights of the parties”62 and that

the “Declaratory Judgments Act is a remedial statute entitled to a

liberal construction to effectuate its salutary purpose.”63 Precisely

because of the importance of the rights, status, and legal relation at

issue and because the Vermont Legislature has made clear that a

liberal construction of the Declaratory Judgments Act is

appropriate, it is at least arguable that couples should be able to

get a declaratory judgment establishing the partner’s parental

status.

At least as a general matter, declaratory judgments are

appropriately issued to make clear who has parental rights and

responsibilities with respect to a particular child. For example,

were two same-sex partners to disagree about whether the adult

58 See Levin v. Levin, 645 N.E.2d 601 (Ind. 1994) (finding a child of the marriage to be

one where the husband consented to artificial insemination); People v. Sorensen, 437 P.2d

495 (Cal. 1968) (holding that a husband who had agreed that his wife be artificially

inseminated was responsible for supporting child born of the marriage, his sterility

notwithstanding).

59 See Rubano v. DiCenzo, 759 A.2d 959 (R.I. 2000) (granting visitation rights to a

same-sex partner who, along with the biological mother, had agreed that the mother

would be artificially inseminated and they would raise the child).

60 For a discussion of how other states might treat such a declaratory judgment, see

infra notes 92-96 and accompanying text infra.

61 VT. STAT. ANN. tit. 12, § 4711 (Michie Supp. 2000).

62 Shaw v. Barrows, 359 A.2d 651, 651 (Vt. 1976) (citing Graves v. Town of Waitsfield,

292 A.2d 247 (Vt. 1972)).

63 Neal v. Brockway, 385 A.2d 1069, 1070 (Vt. 1978) (citing Trivento v. Comm’r of

Corrs., 380 A.2d 69, 71 (1977).
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not biologically related to the child had parental rights and

obligations, a declaratory judgment could appropriately be issued.

The parties would clearly have adverse legal interests and the

matter would be important to resolve. As the Supreme Court of

Colorado has made clear, much is at stake when parties disagree

about which party has parental rights:

The determination of parenthood includes the right to

parenting time; the right to direct the child’s activities; the right

to make decisions regarding the control, education, and health

of the child; and the right to the child’s services and earnings.

Legal fatherhood imposes significant obligations as well,

including the obligation of support and the obligation to teach

moral standards, religious beliefs, and good citizenship.64

Thus, the potential difficulty in getting a court to issue a

declaratory judgment establishing the civil union partner’s

parental rights and responsibilities is neither that the issue is

nonjusticiable65 nor even that the issuance of the judgment would

fail to terminate the uncertainty.66 The difficulty here is that it is

unclear whether a court can issue a declaratory judgment where

neither party really contests the non-biological partner’s parental

relationship with the child.

The Vermont Supreme Court has made clear that

“declaratory relief is available only when a party is suffering from

‘the threat of actual injury to a protected legal interest.’”67 At

issue in the case envisioned here is not the kind of injury that

might arise, for example, were the biological parent to deny

visitation privileges to a former partner. Rather, at issue here is

whether a partner could get a declaratory judgment to establish

her parental rights so as to prevent the possibility that those rights

would not be recognized in a different state. Yet, a mere

possibility of non-recognition might not be thought a “threat of

actual injury to a protected legal interest”68 and might be viewed as

too speculative to permit the court to issue a declaratory judgment.

64 N.A.H. v. S.L.S., 9 P.3d 354, 359 (Colo. 2000) (citations omitted).

65 See Lace v. University of Vermont, 303 A.2d 475 (Vt. 1973):

The function of a declaratory judgment is to provide a declaration of rights,

status and other legal relations of parties to a justiciable controversy . . . Without

such justiciable controversy being present, the declaratory judgment can provide

no more than an advisory opinion, which our State judiciary does not have the

constitutional power to render.

Id. at 478 (internal citations omitted).

66 Courts are given the power to “refuse to render or enter a declaratory judgment or

decree where such judgment or decree, if rendered or entered, would not terminate the

uncertainty or controversy giving rise to the proceeding.” VT. STAT. ANN. tit. 12, § 4716.

67 Doria v. University of Vermont, 589 A.2d 317, 318 (Vt. 1991) (citing Town of

Cavendish v. Vermont Pub. Power Supply Auth., 446 A.2d 792, 794 (Vt. 1982)).

68 Doria, 589 A.2d at 318. See also supra text accompanying note 67.
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Arguably, civil union partners who anticipated traveling with

their child in certain other states would face a situation “beset with

uncertainty and insecurity,”69 and a declaration of rights and

responsibilities might “stabilize and quiet the relations between

these parties.”70 Perhaps, then, a court would issue a declaratory

judgment on these matters, especially considering that otherwise

the partners might be forced to avail themselves of other legal

options if, in fact, a declaratory judgment recognizing the partner’s

parental status could not be obtained.71 On the other hand, the

court might deny that it could issue a declaratory judgment when

neither adult contested the partner’s parental status and the

judgment was sought as a kind of travel insurance, believing that

because the “claimed result or consequences” are “based upon

fear or anticipation” and are not “reasonably to be expected,”72 a

declaratory judgment could not appropriately be issued.

C. Second-Parent Adoptions

Suppose that a declaratory judgment could not be issued to

establish the parental rights of the parent not biologically related

to the child when the partners themselves agreed that the partner

had that status. Vermont law offers the couple a different option,

namely, the partner can adopt the child via a second-parent

adoption. Indeed, although Vermont alone recognizes civil

unions, Vermont is not alone73 in permitting second-parent

adoptions. An adoption of the child by the parent’s non-marital

partner74 does not require one’s being a member of a civil union.

Assuming that the adoption would promote the best interests of

the child, second-parent adoption laws permit an individual’s

domestic partner to adopt that individual’s child even if the two

adults do not have a legally recognized relationship.75

69 Price v. Rowell, 159 A.2d 622, 626 (Vt. 1960).

70 Id.

71 See infra notes 73-77 and accompanying text (discussing the second-parent adoption

option).

72 Gifford Memorial Hosp. v. Town of Randolph, 118 A.2d 480, 483 (Vt. 1955) (citing

Chamberlain v. Hatch, 15 A.2d 586, 588 (Vt. 1940)).

73 See Cheryl Weinstein, Mississippi Bans Adoption by Homosexuals Law Spurred by

Vermont Gay Benefits, WASH. TIMES (D.C.), May 5, 2000, at A1 (suggesting that several

states permit second-parent adoptions).

74 See VT. STAT. ANN. tit. 15A, § 1-102(b) (“If a family unit consists of a parent and

the parent’s partner, and adoption is in the best interest of the child, the partner of a

parent may adopt a child of the parent. Termination of the parent’s parental rights is

unnecessary in an adoption under this subsection.”).

75 See id.
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Consider a parent and child who live together with the

parent’s partner. The couple might have met long after the parent

had given birth to the child. If the partner wants to adopt the

parent’s child, the parent agrees, and the adoption would promote

the best interest of the child, the state will permit the partner to

become the legal parent of the child even if the couple has not

solemnized a marriage or certified a civil union.

Where the child has not been born into a marriage or civil

union, the parent’s partner may well not be considered the legal

parent of the child unless that partner formally adopts that child.76

Thus, an individual who enters into a marriage or civil union after

the birth of the partner’s child will not enjoy the presumption of

parenthood that the individual might have enjoyed had the legal

relationship been established before the birth of the child.

An individual who wishes to establish a legally recognized

parental relationship with his or her partner’s child can do so via a

second-parent adoption and, arguably, that legal relationship

would be less vulnerable to non-recognition in other states. It is

precisely because there need not be a same-sex marriage or

marriage-like relationship in order for a same-sex partner to

establish a parental relation with his or her partner’s child via a

second-parent adoption that such an adoption would not come

under the DOMA exceptions referred to above.77 Because such

adoptions fall outside of the DOMA exception, they are subject to

the full faith and credit guarantees that adoptions are afforded

generally.

III. RECOGNIZING PARENTAL RELATIONS ESTABLISHED IN

OTHER JURISDICTIONS

At least three different issues should be distinguished. One is

whether a state could refuse to recognize an adoption that has

been finalized in a sister jurisdiction. Another is whether a state

could ignore a declaratory judgment establishing parenthood that

has been issued in another jurisdiction, and still another is whether

a state could refuse to recognize a presumption of parenthood that

has been afforded in a sister jurisdiction. All of these must be

76 See Titchenal v. Dexter, 693 A.2d 682 (Vt. 1997) (involving a same-sex partner who

had not adopted her partner’s child AND did not have the status of legal parent of that

child).

77 See supra notes 21-22 and accompanying text (discussing DOMA provision

suggesting that rights and benefits acquired through the recognition of a same-sex

marriage or marriage-like relationship need not be recognized).

STRASSERGLYFINAL.DOC 12/4/01 10:52 PM

2001]  WHEN IS A PARENT NOT A PARENT? 317

analyzed in terms of full faith and credit guarantees. The Defense

of Marriage Act adds another layer of complexity to what may

already be considered a difficult and confusing area.

A. Full Faith and Credit

The Full Faith and Credit Clause of the Federal Constitution

reads:

Full Faith and Credit shall be given in each State to the public

Acts, Records and Judicial Proceedings in every other State.

And the Congress may by general Laws prescribe the Manner

in which such Acts, Records and Proceedings shall be proved,

and the Effect thereof.78

Although one might infer that the same amount of credit

would be given to judicial proceedings on the one hand and public

Acts and Records on the other, the Supreme Court has made clear

that such an inference would be incorrect.79 Assuming no fraud or

lack of jurisdiction, final judgments issued by a court in one state

are entitled to full faith and credit in every state.80 However, the

same “exacting”81 rule regarding full faith and credit is not

imposed with respect to other states’ acts (laws), since the forum

state’s public policy is a permissible consideration in deciding

whether another state’s law should be applied in a particular case.82

Thus, as a general matter, another state’s law which strongly

offends local policy need not be applied if the case is being heard

for the first time in the forum state. However, if the case was

heard and a judgment was entered in another state, that judgment

would be subject to full faith and credit guarantees even if it was

based on a law that the forum state finds strongly offensive to

public policy. Thus, for example, a gambling debt might not be

enforceable if initially brought in a forum state in which gambling

and the enforcement of such debts are thought to violate an

important public policy. However, if that debt had already been

78 U.S. CONST. art. IV, § 1.

79 See Baker v. General Motors Corp., 522 U.S. 222, 232 (1998) (“Our precedent

differentiates the credit owed to laws (legislative measures and common law) and to

judgments.”).

80 Id. at 223 (“As to judgments, the full faith and credit obligation is exacting. A final

judgment in one State, if rendered by a court with adjudicatory authority over the subject

matter and persons governed by the judgment, qualifies for recognition throughout the

land.”).

81 See id.

82 See id. at 233 (citing Nevada v. Hall, 440 U.S. 410, 421-424 (1979) (“A court may be

guided by the forum State’s ‘public policy’ in determining the law applicable to a

controversy.”).
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reduced to judgment in a different state, that judgment would have

to be enforced, public policy of the forum state notwithstanding.83

The exacting rule with respect to other state’s judgments

needs further exposition. As a general matter, a judgment that is

modifiable in the issuing state is modifiable in the forum state as

well.84 Thus, because “the Full Faith and Credit Clause obliges

States only to accord the same force to judgments as would be

accorded by the courts of the State in which the judgment was

entered,”85 a judgment which is not final in the issuing state need

not be treated as final in the forum state86 unless, for example,

Congress has passed legislation to the contrary.87 However, where

a final judgment has been issued in one state, other states are not

at liberty to modify it.88

B. Applying Full Faith and Credit to

Presumptions and Judgments

Suppose that Congress had never passed the Defense of

Marriage Act.89 States would still have to decide how to treat: (a)

the presumption in Vermont law that a civil union partner is the

parent of a child born into the civil union, and (b) a declaratory

judgment that a same-sex partner is the legal parent of a particular

child.

Certainly, a state might decide to credit the presumption that

a particular individual is the parent of a child, given that the state

itself will presume that an individual is a child’s parent under

certain circumstances.90 States have made clear in a variety of

83 For a discussion of this example, see Strasser, supra note 22, at 319-21.

84 See Thompson v. Thompson, 484 U.S. 174, 180 (1988).

85 Id.

86 See Webb v. Webb, 677 So.2d 630, 632 (La. App. 1996) (“Under the full faith and

credit clause of the U.S. Constitution, Art. 4, § 1, a Louisiana court must give the

judgment of another state the same conclusive effect between the parties that the

judgment would be given in the state where it was obtained.”).

87 The Parental Kidnapping Prevention Act of 1980 (“PKPA”), Pub. L. No. 96-611, 94

Stat. 3566 (1980), was passed precisely because states otherwise could modify the custody

decisions issued in other states. See Thompson, 484 U.S. at 183 (“[T]he PKPA is a

mandate directed to state courts to respect the custody decrees of sister States.”).

88 It is unclear whether DOMA has given states the power to refuse to enforce the

judgments issued by the courts of sister states. See supra notes 23-25 and accompanying

text.

89 The implications of the Act for these issues are discussed infra notes 94-97 and

accompanying text.

90 See, e.g., ALA. CODE § 26-17-5 (Supp. 1998) (specifying conditions under which

paternity will be presumed); ARIZ. REV. STAT. ANN. § 25-814 (West 2000); CAL. FAM.

CODE § 7540 (West 1994) (specifying conditions under which paternity will be

conclusively presumed); COL. REV. STAT. ANN. § 19-4-105 (2000) (describing the
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ways that they believe that the child’s best interests are served by

not disturbing parent-child relations absent important justification

for doing so.91 Nonetheless, were a state court to find that the

Vermont statutory presumption violated an important public

policy of the state, the Full Faith and Credit Clause would not bar

the state from refusing to credit Vermont’s statutory presumption

of parenthood. Basically, the public policy exception to giving full

faith and credit to other states’ laws would permit the forum state

to refuse to recognize the Vermont parenthood presumption.

As the United States Supreme Court has made clear,

however, where a final judgment has been issued by a court in a

paternity presumption); DEL. CODE ANN. tit. 13, § 804 (Supp. 1999); HAW. REV. STAT.

§ 584-4 (Supp. 1998); 750 ILL. COMP. STAT. ANN. 45/5 (West 1999); IND. CODE ANN. §

31-14-7-1 (Michie Supp. 1997); KAN. STAT. ANN. § 38-1114 (2000); KY. REV. STAT. ANN.

§ 406.011 (Michie Supp. 1999); LA. CIV. CODE ANN. art. 184 (West Supp. 2000); MASS.

GEN. LAWS ANN. ch. 209C, § 6 (West 1998); MINN. STAT. ANN. § 257.55 (West 1998);

MO. ANN. STAT. § 210.822 (West Supp. 2001); MONT. CODE ANN. § 40-6-105 (Supp.

2001); NEV. REV. STAT. ANN. 126.051 (Michie 2001); N.J. STAT. ANN. § 9:17-43 (West

Supp. 2001); N.M. STAT. ANN. § 40-11-5 (Michie 1998); N.D. CENT. CODE § 14-17-04

(1997); OKLA. STAT. ANN. tit. 10, § 2 (West 1998); R.I. GEN. LAWS § 15-8-3 (2000); TENN.

CODE ANN. § 36-2-304 (Supp. 2001); TEX. FAM. CODE ANN. § 151.002 (Vernon Supp.

2001); WASH. REV. CODE ANN. § 26.26.040. (West Supp. 2001); WIS. STAT. ANN. § 891.39

(West Supp. 2000); WYO. STAT. ANN. § 14-2-102 (Michie 1997).

91 For example, states limit the amount of time in which an individual can seek to undo

an adoption, absent unusual circumstances. See, e.g., ALA. CODE § 26-10A-25(d) (“A

final decree of adoption may not be collaterally attacked, except in cases of fraud or where

the adoptee has been kidnapped, after the expiration of one year from the entry of the

final decree and after all appeals, if any.”). See also, Arizona’s relevant statute providing:

Subject to the disposition of an appeal, upon the expiration of one (1) year after

an adoption decree is issued, the decree cannot be questioned by any person

including the petitioner, in any manner upon any ground, including fraud,

misrepresentation, failure to give any required notice, or lack of jurisdiction of

the parties or of the subject matter unless, in the case of the adoption of a minor,

the petitioner has not taken custody of the minor or, in the case of the adoption

of an adult, the adult had no knowledge of the decree within the one-year

period.

ARIZ. REV. STAT. § 9-9-216(b). Hawaii’s relevant statute states:

No decree of adoption shall be subject to attack in any collateral proceeding,

and, after the expiration of one year from the date of its entry, no decree of

adoption shall be subject to direct attack upon any ground other than fraud

rendering the decree void as of the time of its entry.

HAW. REV. STAT. § 578-12. See also Ohio’s relevant statute providing:

Subject to the disposition of an appeal, upon the expiration of one year after an

adoption decree is issued, the decree cannot be questioned by any person,

including the petitioner, in any manner or upon any ground, including fraud,

misrepresentation, failure to give any required notice, or lack of jurisdiction of

the parties or of the subject matter, unless, in the case of the adoption of a

minor, the petitioner has not taken custody of the minor, or, in the case of the

adoption of a minor by a stepparent, the adoption would not have been granted

but for fraud perpetrated by the petitioner or the petitioner’s spouse, or, in the

case of the adoption of an adult, the adult had no knowledge of the decree

within the one-year period.

OHIO REV. CODE ANN. § 3107.16(b) (Anderson Supp. 2000).
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sister state, that judgment must be enforced even if it violates the

forum state’s public policy.92 States may have to submit “even to

hostile policies reflected in the judgment of another state.”93

Indeed, it is “when a clash of policies between two states emerges

that the need of the Clause is greatest.”94

Vermont law makes clear that a declaratory judgment has the

same force and effect as a final judgment.95 Thus, while Vermont’s

rebuttable presumption of parenthood might well be subject to a

public policy exception analysis in a different state, a declaratory

judgment regarding parenthood would not be, assuming that such

a declaratory judgment could be issued and that such a judgment

would not fall under the exception that has perhaps been created

by the Federal Defense of Marriage Act.

C. DOMA and Declaratory Judgments

The Federal Defense of Marriage Act has yet to be construed

by the United States Supreme Court and so it is somewhat difficult

to say what the Act permits states to do. If the Act merely permits

the domicile at the time of the celebration of the same-sex

marriage or marriage-like relationship to refuse to: (1) recognize

that relationship, notwithstanding its having been validly

celebrated in another state, and (2) give effect to any rights or

benefits arising from such a relationship, then DOMA would not

permit a state to refuse to enforce a declaratory judgment

recognizing the parental rights of a civil union partner domiciled in

Vermont, even if the recognition of such parental status violated a

strong public policy of the forum state.

Suppose that DOMA is given the broadest interpretation

possible and that the Act’s constitutionality is upheld. In that

event, the Full Faith and Credit Clause would not require other

states to enforce a declaratory judgment recognizing the parental

rights of a same-sex partner if those rights arose by virtue of the

existence of a civil union. However, even if DOMA is given a very

broad interpretation, DOMA does not permit states to ignore the

judgments issued in other state courts where the rights thereby

recognized do not arise from the legal recognition of a same-sex

relationship.96 Thus, DOMA does not say that any rights afforded

92 See supra note 79 and accompanying text (describing credit due to final judgments).

93 Estin v. Estin, 334 U.S. 541, 546 (1948).

94 Union National Bank v. Lamb, 337 U.S. 38, 43 (1949).

95 See VT. STAT. ANN. tit. 12, § 4711 (Supp. 2000).

96 See supra note 9 and accompanying text (specifying language of the DOMA
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to same-sex couples need not be recognized in other jurisdictions,

but merely that any rights afforded to same-sex couples by virtue

of their having contracted a same-sex marriage or marriage-like

relationship need not be enforced.

The difference pointed to here is important because rights

acquired by virtue of a second-parent adoption do not fall within

the exception created by DOMA. Since same-sex couples who

have not entered into a civil union can nonetheless take advantage

of the second-parent adoption provision and become the legal

parents of the same child, such a judgment would be subject to full

faith and credit guarantees.

It might be suggested that any state that permits secondparent

adoptions would recognize the parental status of a civil

union partner. That issue will not be addressed here since it is

beside the point even if true.97 Here, the point is that secondparent

adoptions can be granted to individuals who are not part of

a civil union or same-sex marriage. Thus, the DOMA exception to

the Full Faith and Credit Clause, namely that rights or claims

arising from the legal recognition of same-sex marriage or

marriage-like relationships are not subject to full faith and credit

guarantees, will not have been triggered by a second-parent

adoption and such adoptions will still have to be accorded full faith

and credit.

Consider a recent statute passed in Mississippi that precludes

the recognition of adoptions by same-sex couples.98 Mississippi did

not limit its statutory exclusion to those adoptions which might

arise by virtue of a same-sex marriage or marriage-like

relationship but instead has declared that it simply will not

recognize such adoptions. Suppose that the state had also passed a

statute which specified the following: “Any adoption by couples of

the same gender that is valid in another jurisdiction does not

constitute a legal adoption in Mississippi.” Because the Full Faith

and Credit Clause does not permit states to treat the final

judgments of sister states in such a cavalier fashion,99 a judgment

provision at issue).

97 At least one difficulty with this view, though, is that a state might both recognize

second-parent adoptions and have enacted a mini-DOMA.

98 See MISS. CODE ANN. § 93-17-3(2) (Supp. 2001) (“Adoption by couples of the same

sex is prohibited.”); see also Weinstein, supra note 73 (discussing the Governor’s having

signed a bill precluding gay and lesbian couples from adopting children).

99 See Byrum v. Hebert, 425 So.2d 322, 324 (La. App. 1982) (“It is well settled in the

jurisprudence of Louisiana that a state may deny full faith and credit to a foreign judgment

only when it is shown that the court which rendered it lacks jurisdiction over the parties or

the subject matter.”); In re Estate of Wagner (Gutierrez v. Estate of Wagner), 748 P.2d

639 (Wash. App. 1987):

If the foreign court had jurisdiction of the parties and of the subject matter, and
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establishing that two same-sex partners were parents of the same

child would be subject to full faith and credit guarantees,

Mississippi public policy notwithstanding. That a state could

prohibit same-sex couples domiciled in a state from adopting

would not establish that the state could refuse to recognize a

second-parent adoption granted in another domicile.

CONCLUSION

Vermont’s creation of civil union status offers same-sex

couples benefits that no other state is willing to offer. Included

within those benefits is the right to be presumed the parent of a

child born into the relationship. Such a presumption helps

establish the parental rights of civil union partners without forcing

them to have those parental rights recognized by a court.

This presumption has other implications as well. An

individual who seeks to establish his or her parental status when,

for example, the biological parent contests those rights will be able

to employ that presumption to his or her advantage. Such a

presumption might also be helpful if both members of the couple

wished to establish the partner’s parental rights, although it is not

clear that Vermont rules regarding the issuance of declaratory

judgments would permit such a judgment to be issued in that kind

of case.

The Federal Defense of Marriage Act requires explication. If

it merely permits the domicile at the time of the same-sex marriage

or marriage-like relationship to refuse to recognize that union and

in addition refuse to recognize any rights or benefits arising from

that relationship, then states that had not been the parties’

domicile at the time of the marriage will not be able to make use

of DOMA to refuse to recognize such relationships or any rights

arising out of such relationships, as long as the domicile at the time

of the marriage recognized the union.

A separate question is whether states (with or without

DOMA) have the right to refuse to recognize marriages validly

celebrated in sister domiciliary states. This ultimately will have to

be decided by the United States Supreme Court, although there

are reasons to think that the United States Constitution imposes

limits on the ability of states to refuse to recognize such

the foreign judgment is therefore valid where it was rendered, a court of this

state must give full faith and credit to the foreign judgment and regard the issues

thereby adjudged to be precluded in a Washington proceeding.

Id. at 642.
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relationships. However, even were the Court to make clear that a

marriage recognized by a domiciliary state at the time of the

marriage must be recognized by all of the states, that would not

establish that civil unions would have to be recognized by all of the

states, since Vermont law makes quite clear that civil unions are

not marriages.100

The Supreme Court has made clear that the Full Faith and

Credit Clause does not include a public policy exception when the

final judgments of other state courts are at issue, as long as those

courts had jurisdiction to issue the judgment in question. It is

unclear whether DOMA intended to modify that constitutional

guarantee and, if so, whether the Constitution permits Congress to

make such a modification.

If DOMA did create an exception to the general rules

regarding full faith and credit to judgments and if that exception

passes constitutional muster, then same-sex couples whose rights

are predicated on the legal recognition of their relationship are at

risk when they travel in other states if those latter states have

manifested their intention to take full advantage of the exception

afforded by DOMA. However, DOMA does not permit states to

refuse to recognize all rights of same-sex couples and thus couples

can protect themselves and their children by having their parental

rights established in a way that does not require the existence of a

marriage-like relationship.

That couples may be forced to expend time, energy and

resources by availing themselves of the second-parent adoption

option just to protect their own interests and the interests of their

children helps illustrate the invidiousness of DOMA and of state

mini-DOMA statutes. For most people, the legal recognition of a

relationship like marriage offers protection to their families. For

same-sex couples, such recognition can have the opposite effect

and make their families more vulnerable.

Perhaps the counter-intuitive result that legal recognition of a

marriage-like relationship may make the families more rather than

less vulnerable will help convince the Court that it “is not within

our constitutional tradition to enact [or permit] laws of this sort.”101

Until that time, however, Vermont same-sex couples who are

members of civil unions should at least consider some of the risks

entailed in moving to or traveling though other states. They may

find that their availing themselves of the second-parent adoption

option before venturing out would be a wise investment for their

own sakes and, even more importantly, for the sake of their child,

100 See VT. STAT. ANN. tit. 15, § 1201(4) (Supp. 2000).

101 Romer v. Evans, 517 U.S. 620, 633 (1996).
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notwithstanding that a country or state really committed to “family

values” would never force families to expend possibly scarce

resources to protect something so basic as the right to remain a

family.
