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The State’s Perpetual Protection of Adultery: Examining Koestler v. Pollard and Wisconsin’s Faded Adultery Torts
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Introduction


Richard Koestler married his wife, Vicki, in 1973.
  For over a decade, he seemed to have the comforts and rewards that marriage and family are supposed to offer.  In 1983, his joys culminated in the birth of his daughter, Courtney.
  For four years, he and his wife watched Courtney grow bigger each day.  Like any loving parent, Richard developed an indescribable bond with his daughter, full of intense emotion.  However, one fateful day sent Richard Koestler into a state of sheer confusion when another man told him that Koestler was not Courtney’s biological father.
  The news hit Richard like a bullet: Vicki had an affair with another man and had deceived him for years.
  The shock of knowing he was not his own daughter’s biological father slowly sank in, and suddenly he realized that his family life was nothing as it seemed.  Richard Koestler suffered this fate twelve years ago, and it forever changed his life.


Adultery is almost always debilitating for victimized spouses.
  They can suffer tremendous emotional damage,
 loss of trust,
 troubling mental insecurities,
 decreased job performance,
 and financial insecurity (especially when adultery leads to divorces involving children).
  What is even more tragic is that currently, most law in the United States does little to remedy the mental damage caused by unfaithful spouses.


Traditionally, every state except Louisiana recognized in their common law the torts of alienation of affections and criminal conversation to remedy a victimized spouse.
  Between the 1930s and 1980s, however, the number of states recognizing alienation of affections or criminal conversation dwindled to a minority.
  Wisconsin statutorily abolished both torts in 1971.
  However, this abolition did not keep adultery-based claims from coming to court.  In 1991, the Wisconsin Supreme Court revisited the issue of adultery in Koestler v. Pollard.
  Koestler brought his claim under the tort of intentional infliction of emotional distress (“IIED”) against his wife’s paramour.
  The court interpreted his complaint as a claim for criminal conversation and rejected it before it could reach a jury.


In her dissent, then-Justice Shirley Abrahamson claimed that the majority’s interpretation unfairly barred Koestler’s IIED claim primarily because his emotional distress occurred within a marital relationship.
  She also noted that “the marital relationship deserves legal protection.”
  Justice Abrahamson’s dissent illustrates that by disallowing claims under IIED that contain evidentiary matters applicable to alienation of affections and criminal conversation claims, the majority in Koestler bars emotional harm within marriage from recognition in Wisconsin courts.  The majority reasoning results in the paradoxical outcome that emotional well-being deserves protection, but the institution that is meant to nurture emotional well-being most—marriage—is categorically eliminated from legal protection under IIED.  The court’s holding in Koestler affirmatively denies claims for emotional harm where the greatest emotional harm can occur.


The thesis of this Note is that, although Koestler is the current law in Wisconsin, it was wrong and should be overturned, and adultery claims should be allowed under IIED.  According to the “godmother of infidelity research,” Shirley Glass, the United States is currently experiencing a “crisis of unfaithfulness.”
  The most reputable social science surveys reveal that at least twenty to fifty percent of American adults admit to committing adultery, and some studies estimate the adultery rate to be as high as seventy percent.
  Promarriage activists and feminists are leading a war against decisions such as Koestler.  Promarriage activists usually attack rejections of adultery claims by emphasizing the importance of marriage and family.
  Feminists favoring adultery claims emphasize the negative consequences of adultery on women.


This Note will address two main questions.  First, shouldn’t states allow adultery-based tort claims?  Second, how can Wisconsin recognize emotional harm caused by adultery?  Parts I and II provide a national overview of adultery claims.  Part I describes the history of adultery claims and the torts of alienation of affections and criminal conversation.  Part II describes the tort of IIED and demonstrates that plaintiffs continue to bring adultery-based claims under IIED, asserting that the policies underlying dismissal of their claims are unfair.


Part III concentrates on current Wisconsin law and critiques the unfair policies underlying the Koestler decision.  Part IV uses promarriage and feminist perspectives to explain why courts should not prevent adultery-based claims from reaching juries.  Finally, Part V utilizes the promarriage and feminist perspectives to argue for allowing adultery-based intentional infliction of emotional distress claims in Wisconsin.

I.
History of Adultery and the Torts of Alienation of Affections and Criminal Conversation in the United States


Traditionally, English law considered adultery to be an act with serious consequences.
  Of all the actions for divorce, adultery was principal and “with reason named the first.”
  William Blackstone once described adultery as a public crime that is also a civil injury of which “there can be no greater.”
  Blackstone described the damages awarded for adultery as “very large and exemplary.”


Legal action for adultery has its origins in property notions of the wife.  In early common law, husband and wife were considered united as one legal person.
  Upon marriage, “the very being or legal existence of the woman [was] suspended.”
  While under the husband’s protection, the wife’s condition during marriage was called “coverature.”
  The wife’s coverature meant that a husband could not grant anything to or make agreements with his wife because such action “would suppose her separate existence: and to covenant with her, would be only to covenant with himself.”


Through coverature, property remained in the hands of men, who functioned as married women’s lords.
  Only at death could a husband transfer property to his wife because the disability of coverature would have ceased.
  A married woman also could not sue for her own injuries “without her husband’s concurrence,”
 and husbands were the defendants in cases where wives were sued.
  Husbands also assumed the responsibility to provide necessities for wives as much as they provided for themselves and were obligated to pay any of the wife’s debts acquired before or after the marriage.


The United States inherited England’s legal concern toward adultery.
  In 1631, Massachusetts instituted the death penalty for adultery.
  Most of the remaining colonies later followed suit.
  After 1660, the laws in most colonies relaxed.
  For instance, most New England courts of this time usually fined men ten or twenty pounds and flogged women.
  Often, adulterers were forced to wear a letter on their garment like Hester Pryne in The Scarlet Letter,
 or have the letter burned into their foreheads as punishment.
  As late as 1962, virtually every state still considered adultery a crime.


Civil actions for adultery evolved from actions for enticing away a servant from a master.
  Because servants were property of masters, those responsible for depriving the master of the servant’s services could be held liable.
  The status of wives was comparable to that of servants in early common law.
  Therefore, husbands could use the action of trespass against another for deprivation of a wife’s services.


Over the centuries, the husband’s interest broadened to include “a bundle of legal rights [comprised of] the services, society, and sexual intercourse of the wife.”
  Together, these rights were called “consortium.”
  “Modern law . . . added a fourth” right to those of the husband called “conjugal affection.”
  Today, loss of services is no longer required for a claim, and any one of the aforementioned four rights may form the basis of a consortium claim.
  Courts eventually recognized that trespass included a loss of consortium, and the idea emerged that anyone who unjustifiably disrupted the marital union caused “sufficient damage.”
  Interference with marriage torts emerged from this line of thinking.


At common law, interference with marriage torts provided civil remedies only to a husband for the adulterous acts of his wife.
  Beginning in 1844, through the passage of the Married Women’s Acts, married women gained the right to recover for “interference with her spousal relations” on essentially the same grounds as any man.
  Most notable were the torts of alienation of affections and criminal conversation.
  They were considered among the torts nicknamed “amatory” or “heart-balm” torts, which also included seduction and breach of promise to marry.


The term “alienation of affection” was first used in a New York Court in 1866.
  There were three elements to the alienation of affections tort.  The plaintiff had to prove: first, that “true affection existed in the marriage at one time; second, . . . the affection [had been] destroyed; and third, that the defendant caused that destruction, or at least impairment, of the marital relationship.”
  True affection was considered a spouse’s love, society, companionship, or comfort.
  In some states, a claim could be dismissed on grounds that no true affection existed in the marriage for the defendant to destroy.


Second, the element of destruction of affection was satisfied by demonstrating the absence of a spouse’s love, society, companionship, or comfort.
  To prove that affection was destroyed, there was no requirement of deprivation of services or pecuniary loss,
 and no sexual relationship was required between the spouse and the third party.
  Alienation of affections was a tort meant to protect a person’s interest in his spouse’s affections and mental state.
  Therefore, any third party—such as in-laws, employers, or ministers—could alienate the affections of a plaintiff’s spouse.
  However, evidence of a defendant’s sexual intercourse with the spouse could influence a damage award.


Third, the defendant did not have to be the sole cause of harm to the marriage for the plaintiff to prove causation.  Instead, the defendant merely had to “be a substantial factor; or, as some courts put it, a ‘controlling’ or ‘procuring’ cause” of the harm.
  Generally, it seems that the defendant did not have to act with malice or improper motives in order to be liable.
  This usually meant that the defendant had “an intent to act without justification or excuse”
 for the purpose of affecting the marriage.
  If the defendant did not know of the marriage, there could be no liability.


Numerous defenses to alienation of affections existed.
  For instance, a defendant was not liable if there were no affections within the marriage to alienate.
  To succeed with this defense, a defendant had to overcome the presumption of affection between spouses.
  Some courts concluded there could be no liability if there was a “complete and permanent breach” between the spouses, such as a separation.
  Other courts allowed recovery despite a separation when there seemed to be opportunity for reconciliation and thus only considered the separation to mitigate damages.
  Also, consent of the nonparticipating spouse before the alleged acts took place amounted to a total defense, but a nonparticipating spouse’s forgiveness or “condonation” after the alienation occurred could only be considered to mitigate damages.
  The defendant’s actions also could withstand liability if unintentional, accidental, or inadvertent, rather than malicious.


Criminal conversation was supported by policies to protect property rights of the husband in the wife’s body
 and punish paramours for defiling “the marriage bed”
 and inflicting mental distress.
  The tort was specifically meant to protect individuals from sexual intercourse between their spouses and paramours.
  Therefore, a plaintiff had to prove adultery between his spouse and the defendant.
  The plaintiff also had to prove a valid marriage between himself and his spouse because criminal conversation only protected sexual relationships in the marriage bond.


In practice, criminal conversation resembled a strict liability tort because there were hardly any defenses against a claim.
  Because marriage joined the husband and wife as one legal entity, courts reasoned that one spouse could not give consent that would harm the interest of the other spouse.
  Therefore, courts awarded damages in criminal conversation suits even if the adulterous spouse consented to sexual intercourse with the defendant.
  A successful defense had to overcome the presumption and illustrate the nonparticipating spouse’s consent prior to the adultery.
  Moreover, ignorance of the marriage was not a defense as it was in alienation of affections, because the adultery itself was seen as unlawful and harmful.


One judge declared that adultery, as a common-law crime, “consisted of intercourse by any man, married or single, with a married woman not his wife.”
  A single private act of adultery was considered sufficient; an ongoing relationship was not required.
  Direct evidence was not needed to find adultery.
  Rather, guilt could and can be inferred from circumstantial evidence.
  A “clear and satisfactory”
 preponderance of the evidence was and is still the accepted evidentiary standard.


The remedy given for an alienation of affections or criminal conversation claim was monetary damages, and juries were given great flexibility in determining damage awards.
  Damages were intended to provide for loss of consortium;
 punitive damages and awards for mental distress and economic loss could also be given.
  A participating spouse’s promiscuous reputation, a nonparticipating spouse’s forgiveness or condonation following the adultery, or a separation or contemplation of divorce at the time of the adultery could mitigate damages.
  Generally, courts saw equitable relief as impractical and injunctions as “a serious infringement of the personal freedom of the other spouse and beyond the appropriate reach of equity.”
  Only Alabama
 and Texas
 courts have granted injunctions against interference in the marriage.  A New Jersey court said injunctions could be granted if the enforcement of them was practical.
 


Traditionally, either criminal conversation or alienation of affections was recognized in every state except Louisiana as a tort that provided remedies for adultery through family law.
  However, in the twentieth century, critics of amatory torts claimed that these torts were particularly susceptible to abuse.  Stories abounded of women being paid to seduce men into hotel rooms.  By one count, 500 men were “caught in the act” in New York City in the 1930s.
  In one scenario, a photographer would knock on the door disguised as a waiter or bellboy, enter the room, and begin taking photographs of the seducer and victim as they were taking off their clothes.
  One woman reported involvement in over 100 of these situations for purposes of causing divorces, threatening publicity, and extorting money through settlement.


Even plaintiffs with genuine actions under interference with marriage torts were accused of having “mercenary or vindictive motives.”
  Critics also said that a home was doomed to crumble if it was susceptible to adultery.
  They argued that it was impossible to compensate heart-balm damages, that amatory torts had no preventative value, and that no person of “decent instincts” would cause family disgrace by bringing an amatory action.
  There was also increasing pressure to acknowledge the autonomy of spouses
 and disavow the belief that a spouse could be seen as property.


In 1935, Indiana became the first state to abolish an amatory tort—alienation of affections.
  An emphasis on personal choice,
 keeping courts out of the bedroom,
 decriminalizing sex acts,
 and removing the use of law to legislate morality
 resulted in the abolition of amatory torts in almost every state.
  Only one state argued for minimizing damage awards instead of abolition.
  Some states abolished amatory torts judicially rather than legislatively.
  In states where legislatures abolished the amatory torts by statute, these statutes have almost never been held unconstitutional.

II.
Current Adultery Claims Using IIED


Until recent times, infliction of emotional distress was considered too unforeseeable to allow recovery.
  Early cases allowed remedies for emotional distress only if the distress was parasitic to another recognized tort, such as assault, battery, false imprisonment, or seduction.
  However, courts soon acknowledged that emotional distress was a foreseeable harm because medical science recognized that fright, shock, grief, anxiety, rage, and shame were actually physiological injuries.


Recovery for emotional distress as an independent cause of action has been limited to extreme and outrageous misconduct.
  In the first such case, a man was held liable for falsely telling a woman that her husband had been maimed in an accident.
  In the 1930s, as cases of outrageous conduct increased, courts began recognizing IIED as an independent action.
  As a general rule, conduct was deemed liable if it exceeded all bounds generally tolerated by decent society and was especially calculated to cause—and did cause—serious emotional distress.
  Such examples included spreading lies that a plaintiff’s son hanged himself,
 hounding a plaintiff for sexual intercourse,
 or placing a dismembered rat into a sandwich container.


Courts generally limited recovery under this rule but also considered a defendant’s abuse of a relationship or “power to damage the plaintiff’s interests.”
  For example, a plaintiff recovered emotional distress damages because a mob came to his house at night and told him to leave town or they would lynch him.
  The Arkansas Supreme Court concluded there was no doubt that the plaintiff’s emotional distress was real.


Courts generally required that the existing emotional distress had to be “severe.”
  The plaintiff had to suffer distress under circumstances severe enough to affect “a reasonable person of ordinary sensibilities”
—mere annoyance would not constitute a claim.
  Claims were legitimate for inappropriate sexual advances, fake emergency calls meant to cause great shock, or “violent cursing, abuse, and accusations of dishonesty.”
  Special circumstances, such as a defendant’s abuse of a plaintiff he knew to be especially sensitive or the mishandling of a dead body, were permitted recovery.


In 1948, the First Restatement of Torts was amended to reject any absolute requirement of physical injury for an emotional distress claim.
  Where physical harm was lacking, courts were likely to look for extreme and outrageous conduct in order to ensure the existence of genuine emotional distress.
  There are many examples of cases where no evidence of physical disturbance was required.
  Even so, some courts still explicitly require a showing of physical illness of a serious character or some other nonmental damage.


A plaintiff must satisfy the following elements in an IIED claim: (1) that the defendant acted intentionally or recklessly; (2) that the conduct was extreme or outrageous; (3) that the defendant’s actions caused the plaintiff’s emotional distress; and (4) that the plaintiff’s distress was severe.
  The second element often decides cases.


Acts inflicting emotional distress are intentional, reckless, or negligent.
  Intentional and reckless conduct satisfies the first IIED element.
  An act is intentional when the actor desires to inflict severe emotional distress and when the actor knows that such distress is certain, or substantially certain, to result from his conduct.
  However, there can also be recovery under emotional distress in situations where a defendant has no intent to harm or where no substantial certainty exists that harm will result from the act.
  This conduct is commonly considered reckless.
  An act is reckless if a person deliberately disregards a high degree of probability that emotional distress will follow. 
  For example, one reckless infliction of emotional distress case involved a defendant who committed suicide in the plaintiff’s kitchen.
  The plaintiff suffered emotional distress when entering the kitchen full of blood.
 


The second element usually requires that conduct be so extreme that it is considered atrocious and beyond the bounds of decency in a civilized community.
  The element is satisfied if “recitation of the facts to an average member of the community would arouse his resentment against the actor, and lead him to exclaim ‘[o]utrageous!’”
  This crucial requirement of “outrageousness” tends to be the deciding factor for courts.
  If a court finds the defendant’s conduct “outrageous,” the plaintiff usually wins; if the court does not find the defendant’s conduct “outrageous,” the defendant must win.


Until the late nineteenth century, the common law doctrine of interspousal immunity barred tort claims between husband and wife, including IIED claims.
  Courts were willing to recognize interspousal suits for property after states adopted some version of the Married Women’s Property Act, which allowed wives to own property separately.
  Even so, many courts claimed that marital harmony, avoiding frivolous or fraudulent claims, and availability of family and criminal law remedies were policy reasons for continued interspousal immunity for tort claims.
  However, between 1914 and 1997, forty-five states abolished interspousal immunity and five states permitted immunity only in limited circumstances.
  Representing the changing sentiment, the Second Restatement authors claimed that the policy reasons for interspousal immunity were “‘poor justifications for denying all remedy for a serious and genuine wrong.’”
  Judges also began to recognize that married individuals should have recourse in cases of marital misconduct.


Similar to the trend in other marital contexts, a number of adultery-based claims arise under IIED.
  Courts in states that abolished amatory torts seem torn between whether adultery-based IIED claims should be treated as IIED or amatory claims.
  Despite having statutes and public policies abolishing amatory torts, Colorado, Connecticut, Iowa, Maryland, New Jersey, Ohio, Oregon, and Texas have not barred adultery-based IIED claims.


In contrast, courts in states that forbid adultery-based IIED claims assert that the claims are too similar to ones brought under the abolished amatory torts.
  These courts claim that to validate an adultery-based IIED claim would violate the public policy against alienation of affections and criminal conversation implicit in their abolition.
  Wisconsin is a state that bars adultery-based IIED claims, and like most other states that abolished the amatory torts, Wisconsin has seen a shift in plaintiffs’ adultery-based claims from the use of amatory torts to IIED.

III.
The Shift in Wisconsin from Amatory Torts to IIED

A.
Roach v. Keane: The Last Successful Amatory Claim

The last case brought under the amatory torts was Roach v. Keane,
 in which a jury awarded the plaintiff-husband $30,000 in compensation and punitive damages against his wife’s paramour for alienation of affections and criminal conversion.
  The Wisconsin Supreme Court later reduced the award to $6100.


In Roach, a husband sued his wife’s paramour under both alienation of affections and criminal conversion.
  The Roach marriage was marred by a history of the husband’s own alleged infidelity and domestic abuse.
  However, the jury overlooked the marital history and saw the marriage as a balanced one between the spouses at the time of the wife’s affair.
  The Wisconsin Supreme Court reasoned that the defendant’s affair with the wife helped cause the subsequent divorce and the plaintiff’s emotional harm, which deserved compensation.


Roach is significant for two reasons.  First, it shows that juries are willing to recognize the emotional harm caused by adultery.  Moreover, the fact that the appellate court reduced the damage award gives critics the security of knowing that jury awards can be controlled without being eliminated.  Second, the court was willing to recognize that emotional damage caused by adultery deserved compensation right up to the legislative abolition.  If juries found it legitimate to award damages for adultery in 1976, what happened in Wisconsin after abolition?

B.
Koestler v. Pollard: The Precedential Case for Adultery-based IIED Claims


Fifteen years after Roach, plaintiff Koestler brought an IIED claim seeking emotional distress damages.
  Koestler believed he was the father of his wife’s child, who was born during their marriage.
  After learning that his wife had an affair with the defendant Donald Pollard and that Pollard was the biological father of his child, Koestler sued Pollard for IIED.
  The Wisconsin Supreme Court held that the statutory abolition of criminal conversation barred Koestler’s claim.


Koestler’s complaint alleged four facts: (1) that he and his wife were actually married; (2) that his wife and Pollard engaged in sexual intercourse; (3) that his wife gave birth to a child “during the marriage as a result of the aforementioned sexual intercourse;” and (4) “the initial concealment and eventual disclosure of the fact that Pollard [was] the biological father.”
  The court noted that the first two facts were identical to those required for a finding of criminal conversation.
  Furthermore, the court saw the third fact as a “natural and probable consequence”
 of the second fact, and the fourth fact as “undoubtedly a common occurrence in cases of criminal conversation which result in pregnancy.”
  Therefore, the court reasoned that Koestler’s complaint essentially stated a criminal conversation claim because the third and fourth facts “flow[ed] directly from the facts constituting criminal conversation.”
  The court also noted that the Wisconsin legislature enacted section 768.08, which states that chapter 768’s abolition of amatory torts “shall be liberally construed to effectuate the object thereof.”
  Consequently, the Koestler court concluded that a liberal construction of the statute barred Koestler’s claim because his claim alleged criminal conversation.


Justice Abrahamson’s dissent, however, presented an interpretation of the Koestler facts that would have permitted Koestler’s claim.
  Her dissent challenged the majority’s liberal application of section 768.01 by showing that IIED is a “separate and distinct” tort, not one subject to mere liberal construction of alienation of affections and criminal conversation.
  The dissent stated that alienation of affections and criminal conversation “focus[] on the effect of the defendant’s conduct on the plaintiff’s spouse,”
 while IIED “focuses on . . . the effect of the defendant’s conduct on the plaintiff.”
  Moreover, while alienation of affections and criminal conversation actions sought compensation for disruption in the marital relationship, a plaintiff with an IIED claim “seeks compensation for injury to his or her person.”
  Alienation of affections and criminal conversation never required emotional harm to the plaintiff.
  Therefore, Justice Abrahamson concluded that “the legislature did not abolish [IIED] when it abolished alienation of affections and criminal conversation”
 for cases involving the marital relationship, because IIED “requires proof of different elements and redresses a different harm than alienation of affections or a criminal conversation action.”


Given Justice Abrahamson’s distinction between IIED and the amatory torts, the question remains whether the public policies that were used to abolish the amatory torts apply to IIED.  The majority reasoned that even if the claim were not barred by section 768.01, the claim would still be barred because of the public policy considerations underlying the legislature’s abolition of criminal conversation.
  The court said that the policies were meant to decrease the evil consequences of the abolished torts and mentioned four of those “evils” in its opinion.
  However, the evils seem like little more than a recycled list used by courts across the country to justify dismissing claims involving adultery.  Moreover, the court provided little information on the likelihood of these evils occurring in the Koestler case.

1.
the first evil: adultery-based claims encourage blackmail and extortion

The court stated that one of the evils of amatory claims is the propensity “‘for blackmail and extortion by means of manufactured suits in which the threat of publicity is used to force a settlement.’”
  However, it is unclear how this reasoning applies to Koestler’s IIED claim.  Koestler did not manufacture his suit to create publicity or a settlement.
  His claim arose out of the emotional distress he felt when Pollard told him four years after Courtney’s birth that Pollard was Courtney’s biological father.
  It is not wrong to be concerned about extortion or to see it as an issue.  It is wrong to use extortion as a blanket dismissal to deny all claims, including those like Koestler’s, where extortion does not apply.


Moreover, Koestler does not fit the profile of an extortionist.  At the time of abolition, critics claimed two types of stereotypical tort abusers existed: the gold digger who married for money and the seducer who extorted money from a lover.
  Married couples also could blackmail wealthy third parties into affairs:
 there were newspaper accounts of such types of exploiters in the twentieth century.
  However, the court never explains why Koestler might qualify as any of these types of abusers.  Koestler is certainly not a gold digger or a seducer.
  Koestler could not have been conspiring with his wife, either, because he did not know of the affair until four years after Courtney’s birth.
  Therefore, the court failed to provide any logical reason why Koestler’s IIED claim specifically provoked concern over blackmail.


Even if the court found a reason to brand Koestler an extortionist, it would be based on an unlikely policy.  First, many of the depictions of gold diggers in the early 1900s were motivated by a “misogynistic backlash” to the sexual revolution and female assertiveness.
  Second, as adultery no longer carries the stigma it once had, today there is not as much incentive for blackmail through adultery.
  Third, although critics of amatory torts claim a high incidence of married couples blackmailing third parties, no data exist to determine how often and in what proportion blackmail occurs in adultery cases relative to other legitimate adultery claims.
  Although critics of amatory torts claim that this is true because most extortion claims end in settlement, the frequency of such settlements is impossible to document.
  Furthermore, one commentator noted that data suggest that other torts are equally susceptible to abuse.
  Therefore, as one Pennsylvania court concluded, courts should be afforded—just as they are with any other cause of action—discretion to distinguish between just and unjust claims that arise under adultery causes of action.

2.
the second evil: adultery-based claims are brought with mercenary or vindictive motives


The Koestler court’s second evil is that genuine amatory claims “‘[were] brought more frequently than not with purely mercenary or vindictive motives.’”
  Two problems arise from this conclusion.  First, the threat of vindictiveness exists in many areas of law other than adultery, yet its threat is rarely used as a bar in other claims.  As one commentator noted, “when [a plaintiff’s] motives fall short of vindictiveness, it is difficult to distinguish how a plaintiff’s suit for alienation of affections [or an adultery-based IIED claim] differs from a plaintiff’s suit in any other matter.”
  The Koestler court never explained why it targeted adultery-based claims with this rationale.


Second, as is problematic with the first evil, critics of alienation of affections and criminal conversation have never shown empirical evidence for their claim that plaintiffs had vindictive motives.
  Instead, this conclusion is based on mere speculation.
  Considering the Koestler facts, it seems unlikely that Koestler’s feelings were purely mercenary.
  Psychological research shows that betrayed spouses are traumatized by the discovery of their spouse’s adultery and experience many difficult and complex emotions.
  Their feelings must be acknowledged; the recognition of their trauma by others can be an important step in their healing process.
  Koestler’s emotional distress is natural, not mercenary.

3.
the third evil: adultery-based claims do more harm than good

The Wisconsin Supreme Court barred Koestler’s claim because “[t]o attempt to correct such wrongs or give relief from their effects ‘may do more social damage than if the law leaves them alone.’”
  However, the only concrete example the court provided was a concern for the innocent children that would “‘suffer significant harm’” if suits of this type were allowed.
  


Three problems arise from the court’s example.  First, it is important to remember that not all emotional harm claims arising from adultery involve children.  By focusing on the child, the court is able to ignore the central issue in an IIED claim: the emotional distress of the plaintiff.
  Second, forbidding litigation with paramours or adulterers would not protect children from the harm caused by adultery.  A betrayed spouse will not be prevented from bad-mouthing the would-be opponents; in fact, limiting options for an aggrieved spouse could increase slanderous remarks hurtful to children if aggrieved spouses have no alternative psychological outlet.
  Third, it is the parents’ responsibility to protect the child’s well-being; the courts are minimally involved in the child’s trauma because most of the harm happens out of court.
  If a court is concerned about its minimal role, it can forbid children’s testimony in adulterous situations.  Keeping children out of the courtroom would protect them from the trauma of what goes on in that environment.

4.
the fourth evil: judicial intervention is inappropriate in adulterous situations


Last, the Wisconsin Supreme Court claimed that allowing adultery-based IIED claims would cause courts to get involved in disputes where “judicial intervention is inappropriate.”
  This claim evokes the question of how one determines which disputes are appropriate.  The court is even more silent in regard to this evil than the previous three and does not explain why.
  If the purpose of law is to address injustice, the Wisconsin Supreme Court should have asked, “why can’t the court address these wrongs?”


The following review of the Koestler opinion exposes the Wisconsin Supreme Court’s failure to find an adequate reason for dismissing claims under IIED before they reach juries.  Even under a liberal construction of the abolition statute, there is no convincing reason that Koestler’s emotional distress claim should be barred.
  First, there is no reason to believe that Koestler’s claim was brought for blackmail or vindictive purposes.  Second, the court only stated one reason why more social damage would occur by allowing Koestler’s claim, and that reason can be easily rectified.  Third, the court gave no explanation of why Koestler’s claim was inappropriate.

IV.
Why Adultery-Based Claims Should Not Be Barred and How and Why Wisconsin Should Not Bar Them


In the twentieth century, critics gave numerous reasons to abolish amatory torts.  Today, adultery-based claims such as Richard Koestler’s are dismissed before they reach a jury.  Advocates of adultery-based claims present numerous reasons for allowing these claims to reach juries.


Articles that support adultery-based claims can be divided into two groups.  One group of articles comes from authors that see adultery as an issue that destroys marriages and families.
  In this Note, the authors of these articles will be called “promarriage activists.”  These authors share the view that marriage is an important institution that is worth protecting from outsiders who could defile it.
  As a result, they tend to support actions against paramours.
  By punishing the third parties, these authors believe they can preserve what they see as the traditional family: husband, wife, and children.


The second group of articles comes from writers that use feminist perspectives to conceptualize relationships and build a legal framework on which to base actions for adultery.
  In this Note, the authors of these articles will be called “feminists.”  These authors share the view that current legal theories justifying the dismissals of adultery-based claims do not adequately consider feminist views of sexuality and therefore undermine women’s interests in their bodies and autonomy.
  Their tort-reform efforts focus on applying contract theories and tend to be directed at the spouse participating in the affair.
  By raising these issues, feminists hope to advance the interests of women, promote gender equality, and encourage healthy and trusting sexual relationships.


Promarriage activists and feminists both offer important contributions to the literature on adultery-based claims.  However, their respective camps hardly ever speak to one another.  As a result, their tort-reform proposals are directed to their own group of writers but not to all interested parties.  The following Sections will utilize both promarriage and feminist perspectives to explain why adultery-based claims should not be barred from juries and how Wisconsin can allow adultery-based IIED claims to reach juries.

A.
Why Adultery Claims Should Not Be Barred


Beyond the easily challenged arguments made by the Wisconsin Supreme Court in Koestler, advocates for adultery-based claims still face two major obstacles.  The first obstacle is the pair of background assumptions about privacy and consent implicit in the Koestler opinion.  By refusing to engage feminist perspectives in its reasoning, the court silently dodged a major critique that exposes the gross deficiencies in the Koestler opinion.  In Koestler, the supreme court assumes that privacy is a concept applied to individuals and not to relationships.  This approach distorts the ideal of privacy at the expense of marriage.  The court also assumes that moral questioning ends at the point where interacting sexual partners give each other consent.  This view of consent ignores the consequences of the actors’ behavior on others and prevents discussion of the need for the consent of others.  It is imperative that feminist perspectives be discussed in order to expose the ideologies that the court seemed unwilling to acknowledge.


The second obstacle consists of criticisms of adultery-based claims that have arisen outside Wisconsin courts.  Critics have chastised adultery-based claims for their flawed origins in property law, their inability to deter adultery, the tendency of juries to give excessively high damage awards, the availability of remedies outside of tort law, and the threat of a litigation explosion.  Although the Wisconsin Supreme Court did not mention them, these concerns deserve attention and must be addressed one-by-one.

1.
what the koestler court did not discuss: the unspoken assumptions in the koestler opinion

a.
One: Privacy Applies Only to the Individual

Some critics of the amatory torts have argued that allowing adultery-based claims will violate the government’s policy to respect the sexual privacy of individuals.
  The right to privacy is “a principle as old as the common law.”
  As early as 1890, Professors Warren and Brandeis (not yet a Supreme Court Justice) observed that the right to privacy was extending from the narrow realm of physical interference and property to the broad interpretation of privacy as meaning the right “to be left alone.”
  By borrowing the phrase “being let alone” from Judge Thomas Cooley to describe their view of privacy, Warren and Brandeis set a standard in American law with which subsequent scholars have struggled for over a century.


The view of Warren and Brandeis represents the broader ideological division between public and private that has dominated western societies for two centuries.
  In western societies, people’s lives became increasingly divided into two spheres: a public work sphere that was dominated by men; and a home and family sphere to which women were relegated.
  This development was contemporaneous with the social standard that sexual activity should occur only within marriage.
  Accordingly, sexual activity that occurred within marriage remained outside of state interference.  As norms for sexual activity increasingly moved outside of marriage in the twentieth century, the legacy of sex as a private matter remained, and an explosion of discourse on sexual liberties gave new and vibrant meaning to the value of privacy in sexual matters.


Catharine MacKinnon notes that the “law of privacy proposes to guarantee . . . freedom of intimacy.”
  In order to achieve freedom of intimacy, the liberal ideal of privacy assumes that people need to interact “freely and equally,”
 and that free and equal interactions require the absence of public interference.
  These assumptions overlook the fact that social relationships have preexisting power inequalities.
  By remaining uninvolved, the state actually protects “[t]he existing distribution of power and resources within the private sphere,”
 rather than providing the control of intimacy that the privately disadvantaged do not possess.


Adultery introduces new power inequalities by allowing one spouse to have the resource of a paramour at the expense of the knowledge of the nonparticipating spouse.
  Once this new power imbalance is introduced, the liberal notion of privacy that assumes free and equal interactions becomes fundamentally unfair.  By simply resting on the presumption that an individual’s sexual privacy is at stake, courts simplify the doctrine of privacy in a way that disguises the power imbalances between the spouse with knowledge of the affair and the spouse without knowledge.


Furthermore, “freedom of intimacy” assumes an interaction between people.  However, rather than seeing the “freedom of intimacy” as being relational, dominant liberalism conceptualizes privacy between people to be an individual issue.  By not recognizing the inherently relational nature of intimacy, the liberal notion of privacy ends up protecting the privacy between the adulterer and paramour instead of the privacy of the married couples’ intimacy.  This underlying legal ideology is silent but painfully apparent in the Koestler decision, and the Koestler court perpetuated the reluctance to deal with these conceptual inconsistencies by dismissing the case.


Fortunately, many courts are realizing that some pain and suffering caused in private should not be ignored.
  Since the abolition of interspousal immunity, many states have applied IIED to marriage.
  The high demand has resulted in “‘an explosion of cases involving torts and the marital relationship,’”
 and courts now recognize “that existing legal remedies for certain types of marital misconduct are inadequate.”
  It is crucial for courts to recognize that when “the tension in a particular case arises between the interests of a wrongdoer and those of a victim, [individual] privacy rights should not shield otherwise unlawful or tortious conduct.”
  For Koestler to have won his suit, the court would have had to overlook some amount of individual privacy to remedy the emotional distress, but in the process, the court would have protected the relational privacy of the marriage.  This trade-off should be desirable to courts regardless of whether the emotional distress was caused by adultery.


The U.S. Supreme Court has definitively established that the state has an interest in the institution of marriage.
  The Supreme Court also has clearly stated that freedom of association is a fundamental right protected by the Constitution.
  Critics certainly will agree that the freedom of association applies to “keeping courts out of the bedroom,” but they should also agree that this freedom includes the freedom to create a private marital bond.  By recognizing adultery-based claims, the Wisconsin Supreme Court would implicitly acknowledge what is already well established: that a notion of marital privacy is meaningless unless it is given some protection.  It is the privacy of the marital relationship, not of the individuals or the affair, which must be considered most important in an adulterous triangle.

b. Two: Consent Between the Paramour and Adulterer Justifies Adultery

Critics also argue that allowing adultery-based claims will violate the government’s policy of leaving choices about sexual relationships to the participants.  The “‘enthronement of the individual choice’”
 in modern legal culture has been central to the liberal thought that characterizes modern American society.
  In the nineteenth century, the idea of individual choice was used primarily for economic freedom, but traditional sexual and religious norms continued to dominate private life.
  By the end of the nineteenth century, the celebration of freedom extended to choosing one’s own lifestyle and having the right to freely develop one’s personality.




Feminists began utilizing the notion of individual choice and autonomy to help women acquire power over their own sexuality.
  Today, consent remains a feminist value that promotes a woman’s opportunity for self-determination.
  However, feminists generally are among the staunchest critics of the theoretical basis of classical liberalism.


The liberal image of society that dominates American culture is designed to create “autonomous individuals who produce the greater good by pursuing their own self-interest.”
  Mainstream liberals proclaim that in order to enhance individual choice and the self-determination inherent to choice, the government should not interfere with voluntary social transactions.
  Government interference results in an inability to exercise the natural right of personal autonomy.
  Therefore, the individual’s decision to give consent is used to divide the acceptable from the unacceptable in sexual relationships.
  Individuals, whether married or unmarried, hold the right to consent to sex to which only they need give consent.


The problem with this notion of consent is that it functions as a “moral trump.”
  Consent seems morally attractive when it is conceptualized only at the individual level.
  However, the dominant liberal notion of consent, like the notion of privacy, ignores the fact that human interactions are relational.  To claim that moral questioning ends at the point where an actor gives consent ignores the effects of the actor’s conduct on others and prevents discussion of the need for the consent of other parties for maximizing the greater good.


Adulterous relationships cannot be justified on dominant liberal grounds of consent because not all affected parties are able to provide consent.  Today, adultery is justified far too often by relying on sexual freedom rhetoric that does not incorporate the consent of the betrayed spouse.  By withholding the truth of an affair, an adulterer denies the betrayed spouse an opportunity either to consent to the affair or to withdraw consent to continued sexual intimacy with the adulterer.  As a result, the betrayed spouses are denied the freedom to choose whatever sexual arrangements they want to join.


Furthermore, allowing ignorance of an adulterous spouse’s transgressions assumes that knowledge of an affair would not affect an honest spouse’s selection of whom to give access to his body and sexuality.
  The principle of autonomy guarantees “personal exercise of moral intelligence.”
  Without the knowledge of an affair and the subsequent freedom to exercise moral judgment, nonparticipating spouses are not able to make their own consensual decisions that preserve the autonomy needed for self-determination.

2.
criticisms of adultery-based claims not listed among the “evils” in koestler


William Corbett notes that “society recognizes that [marital protection is important] because marriage is not always a blissful relationship” and that “spouses have to deal with many matters that are not always fun, including balancing budgets, making decisions about children, caring for aging parents and in-laws . . . . [while] [a] third person, who offers the fun and excitement of sexual relations unencumbered by these other weighty matters, might be an attractive diversion.”
  Corbett’s comment reflects the belief that protecting the interests of a nonadulterous spouse is consistent with social interests in protecting marriage and family.  Promarriage activists emphasize society’s interest in promoting marriage to accomplish myriad social needs, such as promoting secure relationships.
  However, critics of adultery-based torts hold on to counterarguments based on many unsupported and outdated assumptions.  This Note next addresses five counterarguments, illustrating why none of them effectively exclude adultery-based IIED claims.

a. One: Adultery-based Claims Resurrect Property Notions of the Wife

Critics of adultery-based claims are understandably concerned about resurrecting sexist notions of wives as the property of men.
  As stated in Prosser and Keeton, “[t]he idea that one spouse can recover for an act the other spouse has willingly consented to is perhaps better suited for an era that regarded one spouse as the property of another.”
  Using conventional consent rationale, at least one state has limited damage awards for adultery to nominal damages,
 and many judges completely reject criminal conversation on outdated property grounds.


However, a resurrection of property notions is not necessary to recognize the damage caused by adultery.  In the early twentieth century, the underlying property basis for amatory torts lost support.
  There was a growing notion in society that the history of the actions implied that the property notions had no place in contemporary society.
  This was due in part to the emancipation of women from their status as the property of husbands.
  As women’s rights increased, the property basis of many tort laws became less acceptable.


Although the criticism that adultery-based claims resurrect property notions of the wife is still used today, it is ineffective because IIED has never rested on the same property theories as amatory torts.  IIED has its origins in the interest in peace of mind and is a later development of the cause of action in assault cases.
  Generally, mental distress torts are considered an evolutionary offshoot of interests in intentional interference with the person rather than property.
  Therefore, the undesirability of arcane property notions has no real historical connection to modern IIED adultery-based claims, such as the one in Koestler.


Even if the property basis used to criticize amatory torts legitimately can be applied to IIED, the criticism remains ineffective because amatory torts survived long after property theories lost popularity and the right to use them was extended to women.
  A contract theory more palatable to the modern mind replaced the property theory by the time of the Married Women’s Property Act in the late nineteenth century.
  Therefore, it is unclear why the torts would be seen as necessarily propagating the sexist beliefs that supported property theories.

b.
Two: Adultery-based Claims Do Not Deter People from Committing Adultery


Critics also argue that allowing adultery-based claims will not deter adultery.
  For millennia, societies around the world have had strict laws surrounding adulterous activity.
  To assume that laws against adultery have no effect goes against thousands of years of legal tradition.
  Nonetheless, skeptics claim that laws have no deterrent effect because adultery is simply a result of passion.
  Psychological research shows that this is simply not true; marital counselors have successfully developed strategies that can deter unfaithfulness. 
  Their techniques are the result of decades of experience dealing with couples.
  One judge believes that people tend to “drift into a situation” involving adultery before they ever become aware of a legal issue.
  However, this belief ignores a person’s ability to refrain from harmful activity; counselors and lawmakers have been relying on people’s better judgment for millennia to successfully guide human behavior.

c.
Three: Juries Will Award Unreasonably High Damages

Critics also fear that juries will award adultery-based IIED plaintiffs excessive and unreasonably high damage awards.  Two reasons made critics skeptical of excessive jury awards.  First, the basis of damages is uncertain.
  In particular, there were clear problems associated with trying to find a monetary value for injured feelings.
  However, courts today recognize that finding monetary values for practically any injury is problematic.  Given the fact that modern torts recognize emotional distress independently from or parasitic to physical damages,
 there is little reason for this criticism to linger.  Courts often have given the task of finding appropriate awards to juries, who possess both the strengths of skepticism and sympathy.


Second, excessively high punitive damage awards present a potential injustice to the defendant.
  One commentator claimed that the “unusual legislative receptivity [toward abolition] is a recent reaction against . . . the perversion of . . . juries to express their emotional sympathy and moral indignation.”
  Even when juries claim that damages are compensatory, critics argue that the measure of damages is too unpredictable to prevent excessively high awards.
  For instance, in a recent North Carolina case, Dorothy Hutelmyer sued her husband’s secretary under IIED after her husband left her to move in with the secretary.
  The jury awarded Mrs. Hutelmyer $500,000 in punitive damages.
  Although critics consider this award “excessive,” how excessive these damages are depends on what one understands the purposes of these torts to be.
  Part of the compensatory and punitive power of tort remedies is their potential to award high damages to plaintiffs.

d.
Four: Other Options Exist to Remedy Betrayed Spouses


Some critics argue that adultery-based claims should be barred because there are other options available to remedy betrayed spouses’ emotional damage.  The notion that adultery torts no longer served their purpose emerged as early as 1935 in an article written by Professor Nathan Feinsinger.
  In his article, Feinsinger stated that proponents of legislation abolishing amatory torts supported family or criminal law sanctions to preserve family solidarity.
  However, family and criminal law alternatives are not available in most states today.  States either do not have criminal statutes against adultery or, like Wisconsin, have statutes but no longer enforce them.
  Furthermore, between 1969 and 1985, every state implemented no-fault divorce.
  The widespread acceptance of no-fault divorce essentially eliminated the traditional option of fault-based divorce.
  Therefore, ironically, the argument that torts against adulterers are not needed is the argument that has become outdated.

e.
Five: Adultery-based Torts Will Clog the Courts


Critics also fear that allowing adultery-based torts will overburden the courts.  As already discussed, abolishing torts against adulterers has not kept courts from being overloaded with cases.  Creative plaintiffs have shifted their attention to IIED since the amatory tort abolition.  The abundance of adultery-based IIED case law diminishes the power of the “clogging the courts” critique and should be a signal to courts that adultery-based claims will not go away.  This should also signal courts about a much-needed tort reform because plaintiffs continue to feel that their pain and suffering are too great to be ignored.  The excuse that a tort brings too many cases can be used for all areas of law.

B.
The Solution: How and Why Wisconsin Should Not Bar Adultery-Based IIED Claims


Corbett reminds us that the regulation of adultery has been a major legal issue for time immemorial.
  Especially given the effects on families, it makes sense that laws against adultery would be central to any legal system.  Therefore, “the issue to be debated is not whether law will regulate sexual conduct, but how law will regulate it.”


This Note proposes that Wisconsin courts follow states that do not bar adultery-based IIED claims, while at the same time preserving a high bar for recovery.
  The bright-line exclusion currently used in Wisconsin undermines legitimate claims.  Critics identify a number of concerns that should not be ignored, but given the accepted death of interspousal immunity, it seems strange that in modern times adultery-based claims are singled out for exclusion.


There are sensible, practical reasons for treating adultery-based claims like any other IIED claim.  First, opening IIED to adultery-based claims recognizes the relational reality of social life.  Dominant notions of privacy and consent protect adulterous relationships, adulterers, and paramours over marital relationships and nonparticipating spouses.  As a result, the law of privacy distorts social life, and the doctrine of consent ignores the nonparticipating spouse.  Allowing adultery-based IIED claims rectifies the inconsistencies in dominant notions of privacy and consent by acknowledging all of the relationships and individuals involved in adulterous situations.


Second, allowing adultery-based IIED claims implicitly acknowledges promarriage activists’ concerns about how marriage is undermined.  Although allowing adultery-based claims will do more to uphold marriage, critics are legitimately concerned about the reemergence of property theories of the wife.  To appease critics around the country, it must be emphasized that the rationale under IIED is not based on property theory.  Adultery-based IIED claims are based on the same rationale as any other IIED claim: that an individual’s peace of mind has been violated.  There is no need to resurrect property notions for causes of action under IIED.


Third, adultery-based IIED claims are desirable because they will maintain a higher bar to recovery than the amatory torts; the presumption that adultery causes distress is easier to rebut under IIED than under the amatory torts.
  While criminal conversation only required proof of adultery, IIED requires four elements be satisfied.
  This not only gives IIED greater built-in protection against rewarding blackmail and mercenary motives but also provides an additional safeguard against an abundance of damage awards and a subsequent tidal wave of cases.
  Furthermore, preserving defenses traditionally used in amatory claims adds more protection from frivolous claims.  Consent of the nonparticipating spouse can remain an absolute defense, and the paramour can have the additional defense of ignorance of the marriage.


Fourth, one of the strengths of IIED is that it can be used on either the adulterer or paramour.  Amatory torts could only be used on the paramour since they were based on a spouse’s property right over the unfaithful spouse.  Given the complex factual circumstances of most adultery-based claims, it can sometimes seem like the adulterer should be held responsible and in other cases the paramour.  Rather than assuming that one party will be more responsible for the emotional distress than another party, IIED allows the plaintiff and jury to decide who is responsible and to what degree.  Plaintiffs can choose whether to sue the adulterer, paramour, or both.  Juries can then decide whether damages seem appropriate and how much each party should be allotted.  The ability to sue either party may also minimize the likelihood of blackmail because any of the participating parties potentially could be held liable.


Critics may feel that allowing adultery-based IIED torts puts a cost on marriage by making it more likely that people will divorce.  The fact is that adultery-based IIED claims almost exclusively are filed during or after a divorce so they pose little if any threat to intact marriages.
  Some critics also may feel that these claims reintroduce fault into divorce, but fault always rested on the adulterer; with IIED, some or all of the responsibility may go to the paramour, which is where it may belong.


Finally, juries are more desirable fact finders than judges in deciding IIED adultery-based claims.  In theory, juries exist because jurors have a better sense of what constitutes acceptable behavior in their community than a judge.  Critics are concerned about how juries will distinguish between claims that deserve compensation and those that do not.  This concern undermines the jury’s function as the very source of that determination.


For example, the Wisconsin Supreme Court justices who believed that Koestler’s case offended public sentiments were out of touch with community standards.  In a national social science survey published the same year Koestler filed suit, approximately 50% of respondents thought that legal action should be taken against adulterers.
  Out of this majority, 38% favored assigning adulterers to a rehabilitation or treatment program for help, 33.4% favored probation with the threat of jail if probation is violated, 13.2% favored a lesser punishment such as jail or a fine, and 11.5% favored a prison term of at least a year.


More importantly, moral attitudes about adultery have not changed.  During Koestler’s marriage and in other recent surveys, almost 90% of Americans thought adultery was “always wrong” or “almost always wrong” when given response options of “always wrong,” “almost always wrong,” “wrong only sometimes,” and “not wrong at all.”
  Therefore, jurors, as representatives of the public, would know their own community standards better than judges and be better able to determine the appropriate limits of adultery-based suits.  It may be that juries tend to only find real emotional distress in specific factual circumstances, such as when a child results from an affair or when a plaintiff contracts a sexually transmitted disease.  If that is the case, both critics and proponents should accept the trends as indicative of public sentiment.


Similarly, jurors can provide a better measure of what the community considers outrageous because they are from the community themselves.  It is well accepted that community standards vary across the country.  Our legal system allows for that variation.  Given the wide range of sentiments in different communities, jurors are perhaps the best indicators of what constitutes outrageous behavior that a community can offer.  Moreover, a group of peers has the ability to gauge whether a plaintiff suffered real emotional distress or whether the suit is merely mercenary.  Jurors bring their life experiences and observations of adulterous situations to the courtroom, making them well equipped to recognize genuine emotional distress.


Even if juries are allowed to hear claims in Wisconsin, critics understandably would be concerned about high damage awards.  Excessive awards generally can be limited easily by using preexisting review mechanisms.
  Similarly, in adultery-based IIED claims, Wisconsin judges can use existing rules of judicial review to adjust excessive damage awards as they do with any other claim.

V.
Conclusion


In the last few decades, tort remedies once available to betrayed spouses harmed by adultery virtually have died.  This is due primarily to misconceptions about the disproportionate uses of the legal system for spurious claims and myths about the American public’s view of adultery.  However, the relentless caseload that continues to come to courts regarding adultery and the recent emergence of law review articles favoring the reemergence of sexual honesty and responsibility in the legal system suggest that laws need to address problems arising from adulterous relationships.


As it stands today, Wisconsin law transmits inconsistent signals about sexual responsibility and perpetually protects adulterers and their paramours at the expense of their spouses.  Allowing adultery-based IIED claims while maintaining a high bar to recovery can remedy this inconsistency, appease critics, and successfully address the widespread concerns raised by feminists and profamily activists.


Richard Koestler—and millions like him—are waiting.
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