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Abstract

This Article analyzes the issue of paternity disestablishment, an issue courts

and legislatures have been struggling with over the last several years. For a

variety of reasons explored in this Article, an increasing number of fathers have

filed requests to set aside paternity orders seeking to be relieved of the legal

obligations of fatherhood. As a result families have been destabilized and children

are becoming fatherless. The implications for the future of the family are

profound. Although some scholars have examined this phenomenon, none have

addressed the link between paternity disestablishment and welfare reform.

This Article explores the law’s evolving definition of fatherhood and concludes

that the law’s response to the paternity disestablishment crisis threatens to impose

a narrow definition of fatherhood based on biology. This new definition of

fatherhood has not developed to serve any of the traditional goals of family law,

protecting children and preserving family stability. Rather, this trend appears

to be one of the unintended consequences of two decades of federal and state

policy designed to reform the nation’s welfare system. The broad goals of these

policies may be well founded. But modern child support enforcement policy,

so central to welfare reform and aimed most aggressively against low income

fathers, is pushing fathers to seek disestablishment of paternity. In response,

courts and legislatures are reinstating a construct of paternal functions defined

in economic terms and grounded in biology. This new definition of fatherhood

ignores other bases for fatherhood based on marriage, care taking or both. As

a result, the state’s interests in collecting child support, protecting children and

preserving families are undermined by the very laws that should protect those

interests.
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Introduction

For centuries the definition of fatherhood under American law was simple: the

mother’s husband. A legal doctrine that originated in English law called “the marital

presumption” permitted courts to assume that the mother’s husband was both the child’s

functional and biological father.1 The policy rationales for the presumption were that it

protected children from the legal and social impact of illegitimacy and preserved the

sanctity of the perceived cornerstone of a healthy society—a family consisting of a

husband, wife and children.2 The marital presumption also had some factual

justification. For a range of reasons, the number of children who were born to unmarried

parents in early 20th century America was substantially lower than it is today.3 Thus, the

legal—i.e. married—father, the biological father and the functional father were, in fact,

often the same person.

The dramatic shift in family composition over the last several decades in the

United States has made the marital presumption increasingly inadequate as the sole

definition of fatherhood under the law. The United States Government’s 2000 census

made clear that married mothers and traditional families are on the decline.4 The number

of women raising children in the United States without a husband grew both in number and in percentage of total household in the last decade alone.5 Although divorce

contributed significantly to this increase, the number of births to unmarried parents has

also increased dramatically in the last several decades.6 Only one quarter of American

households now fit the traditional family model of married parents and children.7

The functional meaning of fatherhood has also changed significantly over time.

The common law conception of paternal functions was expressed almost exclusively in

economic terms. Although many debate the extent of the change,8 most agree that men

today are participating more in family life than did their fathers.9 The once clearly

defined role of mother as caregiver and father as breadwinner has eroded. In addition to

the changing demographic and social landscape, scientific advances from genetic testing

to new reproductive techniques have made defining fatherhood more complex.10

The law has made some attempt to refine its definition of father in the face

of these changes. A series of United States Supreme Court decisions beginning with

Stanley v. Illinois11 in 1972, recognized that unmarried fathers, linked by both biology

and some measure of involvement in a child’s life, had both rights and responsibilities that should be recognized under the law. The law has also given limited recognition to

men who have served as “social” or “functional” fathers but were neither married to their

child’s mother when the child was born nor biologically connected to the child.12 More

recently, there have been policy and legislative efforts designed to strengthen and

facilitate the bonds between children and their fathers.13 While many of these new

policies are designed to encourage fatherhood within marriage,14 many policymakers

have come to recognize the importance of creating social and economic supports for

unmarried fathers to foster continuing paternal involvement in children’s lives.15

While these developments have fostered a broader and more multidimensional

legal conception of fatherhood, a series of recent judicial decisions and legislative

enactments around the country threaten to push fatherhood back into a narrow box. The

once limited definition based on marriage is now being replaced by an equally limited

definition based on biology. This new definition of fatherhood has developed in the context of a series of cases in which men have assumed the role of father in children’s

lives and later, often after many years, seek genetic testing to be relieved of the legal

obligations of fatherhood.16 While such “delegitamizing” of children would not be

permitted under rules establishing fatherhood based on marriage or caretaking, these

definitions of fatherhood are being increasingly rejected in favor of a single criteria for

fatherhood based on biology. Over the last several years, many states have adopted

policies by judicial decision or statute that relieve men of their legal status as fathers if

genetic testing excludes them on biological grounds.17 As a result, children are becoming

fatherless and losing the emotional connection, companionship, nurturing and economic

support that fathers can provide.

This emerging definition of fatherhood based solely on biology has not

developed to serve any of the traditional goals of family law – protecting children and

preserving family stability.18 Rather, this trend appears to be one of the unintended

consequences of three decades of federal and state legislation designed to reform the

nation’s welfare system.19 These policies were crafted to reduce welfare costs and

improve conditions for custodial mothers and children through more vigorous

establishment and collection of child support.20 These policies have had mixed results in

meeting those goals. At the same time, applied most aggressively against low-income fathers of children receiving public benefits, welfare-driven child support policies are

pushing those fathers to seek disestablishment of paternity. In resolving these claims,

courts and legislatures are reinstating a construct of paternal functions defined almost

exclusively in economic terms and a definition of fatherhood grounded in biology that

ignores other potential bases for fatherhood-based caretaking.21 As a result, children are

becoming fatherless and the state’s interests in collecting child support, preserving

families, and protecting children are undermined by the very laws designed to protect

those interests.

The connections between welfare reform and the legal construct of fatherhood are

complex and have not been fully explored.22 They have, however, profound implications

for the future of children and families. Part One of this Article briefly reviews the law’s

historical approach to defining fatherhood. Part Two explores the connection between

the evolving definition of fatherhood based exclusively on biology and developments

over the last three decades in welfare and child support law.23 The Article concludes with some preliminary suggestions for shaping policies that balance the need for appropriate

child support enforcement with the overarching goal of keeping fathers in children’s

lives.

I. Historical Definitions of Fatherhood

The law’s definition of fatherhood has evolved over time. The common law

principle that fatherhood would only be recognized within marriage remained the law

until the late 20th century when the law began to recognize unmarried fathers based on

biology, caretaking or both. This modern expanded definition of fatherhood has been

challenged by developments in the law in the last decade. As welfare costs have soared,

the federal government has increased its powers to recover these costs from putative

fathers, particularly low-income men, through aggressive paternity establishment and

child support enforcement policies. In response, these men have sought to defend against

incarceration and other sanctions for failing to pay child support by questioning the

legitimacy of paternity orders established without genetic testing. The state legislatures

and courts have answered these paternity disestablishment efforts by reverting to a

narrow definition of fatherhood which is based solely on biology and which limits

fathers’ role under the law to that of breadwinner. This shift, based upon flawed

assumptions about the value of linking child support and welfare, has dramatic and

negative implications for families, especially children.

A. Fathers as Husbands: The Marital Presumption

The presumption that the husband of a married woman is the father of

any children born to that woman was a fundamental principle at common law.24 Dating

back to Roman law, the presumption was conclusive unless the husband was sterile,

impotent or had no access to his wife during the relevant time period prior to birth.25

Non-access could only be proven by testimony from third parties26 that “the husband be

out of the kingdom of England”. . . for above nine months.27 The marital presumption

remained “one of the strongest presumptions known to law” in 18th and 19th century

England and America.28

There are two principle policy justifications for the marital presumption. The first

is to protect children from the stigma and legal disabilities resulting from illegitimacy.29

An illegitimate child was considered to be no one’s child.30 This social stigma was

reinforced by prevailing religious and legal principles that held that “all progeny not

begotten” in a marriage were unlawful.31 The child of unmarried parents had no right of inheritance or succession.32 Unmarried biological fathers had neither an obligation to pay

child support nor custodial rights to their children.33 Thus, when mothers died or were

unable to care for children, nonmarital children were often wards of the state.

The marital presumption was also justified as necessary to protect the sanctity of

the most protected unit under Anglo-American family law, the marital family.34 By

preventing the possibility that either spouse would testify to establish a third party had

fathered a child with the wife, the “peace and tranquility of states and families” were

preserved.35 As discussed in an 18th century English case, “It is a rule founded in

decency, morality and policy that [the husband and wife] shall not be permitted to say

after marriage that they have had no connection and therefore that the offspring is

spurious; more especially the mother who is the offending party.”36

The common law rules on fatherhood also reflected the view that “the father-child

relationship was primarily an economic one.”37 The rights and responsibilities that

attached to legal – i.e. marital – fathers were primarily economic in nature. Married

fathers had an obligation to provide financial support and children of married fathers

could inherit from them. In turn, marital children were viewed as property and fathers were entitled to their labor, and, later, after the Industrial Revolution, to the earnings of

their children.38

B. Unmarried and “Defacto” Fathers: Adding Biology and Caretaking as

Alternative Bases for Fatherhood

In practice, then, the marital presumption limited legal fathers to married men.

If a child’s mother was married, her husband, with few exceptions, was viewed as the

father. If a child was born to an unmarried woman, the child had no father.39 In either

circumstance, unmarried biological fathers were not recognized under the law. This rigid

system that narrowly defined fatherhood by status began to change as the social,

demographic and scientific supports for the system eroded. First, the numbers of

nonmarital births in this country increased dramatically in the last three decades of the

20th century.40 At the same time, the legal distinction between legitimate and illegitimate

children began to be stricken from the law on constitutional grounds.41 Finally, science’s

ability to determine biological fatherhood improved dramatically.42 All of these circumstances led to two developments in the last half of the 20th century that resulted in

the expansion of both the legal definition of father and the perceived functions of

fatherhood: 1) a weakening of the marital presumption and 2) a recognition that

unmarried biological fathers have constitutionally protected relationships with their

children.

While marriage continues to play an important role in defining fatherhood, the

marital presumption has weakened in the last quarter century.43 Although the nature of

the evidence necessary to rebut the presumption varies widely, putative unmarried fathers

can become “legal” fathers in a number of states by presenting evidence of both the

biologic connection to the child and the extent of the relationship they have established

with the child.44

For fathers of nonmarital children, changes in the law have also resulted in legal

recognition based on both biology and caretaking functions. In a series of decisions

beginning in the 1970’s, the United States Supreme Court recognized 1) that unmarried fathers have legal rights and 2) the functions of fatherhood go beyond economic

support.45

In the 1972 decision Stanley v. Illinois,46 the United States Supreme Court

considered the rights of Peter Stanley who had lived with Joan Stanley and their children

in an unmarried relationship for 18 years. When Joan Stanley died, Illinois, like most

states at that time, did not recognize Stanley as the father and the children were declared

wards of the state and placed in the custody of guardians. In holding that Illinois’s statute

violated both the guarantees of due process and equal protection, the Court found that

Stanley’s biological and caretaking commitment to his children entitled him to be

recognized as their father under the law. 47 The Court further held that because unmarried

fathers have a “liberty interest” in their continued relationship with children they had

“sired and raised,” the state must afford them an opportunity to establish their fitness

prior to the children’s removal.48

Three decisions following Stanley reaffirmed the principle that an unmarried

biological father’s efforts to establish a relationship with his children – both as financial

provider and nurturer– determine whether the law recognizes him as father. In the 1978

case Quillion v. Walcott,49 the Supreme Court held that a putative father who had not

attempted to establish a relationship with his 11-year old child could not prevent the

child’s adoption by the mother’s husband when that adoption was in the best interests of

the child. A year later, in Caban v. Mohammed,50 the Court reaffirmed the connection between establishing an ongoing relationship with one’s children and legal recognition of

fatherhood. The Court invalidated a New York statute on equal protection grounds that

precluded an unmarried father from adopting his biological children. In so doing, the

Court held that there must be an “established . . . substantial relationship” between the

unmarried father and the child in order for the father to exercise his rights.51

Finally, in Lehr v. Robertson,52 the Supreme Court found that states can impose a

time limitation for a putative father to establish a relationship with his nonmarital child.

The majority resisted the dissent’s position that the biological connection itself was

enough to create the legally protected status as father.53 Instead, the majority held that

“the significance of the biological connection is that it offers the natural father an

opportunity . . . to develop a relationship with his offspring.”54

These developments in the law –the weakening of the marital presumption and the

recognition of the importance of caretaking in Stanley and its progeny– have resulted in

an expanded legal definition of fatherhood. Marriage to the child’s mother, a biological

connection, and an established relationship are all recognized as important elements in

establishing legal fatherhood. Not all are required elements of fatherhood, but all are

recognized as potential bases for establishing legal fatherhood. By expanding the

category of men that could be legally recognized as fathers, the law also began to support

an expanded conception of the functions of fatherhood that goes beyond economic support and includes the important functions connected with nurturing and caring for

children’s day to day needs. This re-envisioning of fatherhood has been strengthened by

other developments in family law that reflect recognition of the importance of the child

caretaking function of fatherhood.

In the area of custody, one of the first developments of this kind was the

introduction of the concept of joint custody. The first joint custody statute was passed in

1979 in California55 and most states eventually followed suit, either by joint custody

statutes or through case law.56 While many scholars have critiqued the implementation of

joint custody statutes,57 the enactment of such statutes reflects a legal recognition of

father’s roles as caretakers of their children.

Another development over the last decade that has promoted involvement of

fathers in children’s lives when parents live apart is the growing use of court ordered

“parenting classes” in custody cases which emphasize the importance of both parents in

the caretaking of children.58 “Parenting plans” also promote the involvement of fathers in

child rearing by requiring the parties to delineate each parent’s responsibilities for the

care of the children and decisions about education, health care, discipline and

education.59 About ten states and the District of Columbia currently require parties to

submit proposed parenting plans prior to a grant of custody. Another eight states have

statutes that give judges discretion to require parenting plans in custody cases.60

A new standard for resolving custody disputes proposed by a group of academics,

judges and lawyers from the American Law Institute (ALI) has also contributed to an

expanded definition of fatherhood that, in some instances, places caretaking on the same

level as marriage and biology in establishing parental rights.61 The ALI proposes a

substantive standard for custody that limits the court’s ability to resort to parental

stereotypes, shifting the paradigm in custody cases from parents to children.62 Instead of

asking which parent has deviated from the prescribed role,63 the new approach states that

a child’s best interest is served by “continuing existing parent-child attachments” and

giving responsibility to “adults who love the child, know how to provide for the child’s

needs, and place a high priority on doing so.”64

A number of scholars have also made the case for legal recognition of “de

facto” parents by challenging the law’s adherence to the concept of exclusive parenthood

based on marriage or biology.65 Katharine Bartlett, one of the first to advocate for “nonexclusive

parenthood,” argues that when the nuclear family has broken down, children

should have “the opportunity to maintain important familial relationships with more than

one parent or set of parents . . . in the growing range of circumstances in which these relationships are formed outside the nuclear family.”66 Other scholars have argued for a

more expansive view of non-exclusive parenthood, advocating for a “rewriting of the

definition of the family.”67 Under these proposals, the law’s recognition of adults who

have assumed one or more parental roles is not predicated on the breakdown of the

child’s parents’ marriage. These scholars reject the privileged status of the nuclear

family, finding it insufficient to meet the needs of children.68 Instead, these proposals

envision a broader, more fluid family network, that one scholar has called “webs of

care.”69

While these proposals for non-exclusive parenthood vary in the criteria that

trigger legal recognition of caretakers, they all place caring for the child as the condition

for such recognition. Thus, they replace biology and, in most instances, marriage, with a

functional definition of parenthood. They offer a theoretical framework that

appropriately challenges the “all or nothing” biology-based definition of fatherhood

emerging from the paternity disestablishment cases.

The work of scholars arguing against exclusive parenthood is also reflected in the

ALI Principles which accord legal protection to “social” or “functional” fathers and others similarly situated.70 In addition to legal parents, the ALI recognizes parents “by

estoppel.” A parent by estoppel is a person who acts as a parent in circumstances that

would estop the child’s legal parent from denying the claimant’s parental status. Parentby-

estoppel status is created when an individual (1) is obligated for child support, or (2)

has lived with the child for at least two years and has a reasonable belief that he is the

father, or (3) has had an agreement with the child’s legal parent since birth (or for at least

two years) to serve as a co-parent, provided that recognition of parental status would

serve the child’s best interest.71 Both legal parents and parents by estoppel are entitled to

presumptive allocations of custodial and decision-making responsibility.72

Building on the work of researchers and scholars, legislatures and judges have

also begun to give increased recognition to “functional” parents when deciding custody

and visitation cases. Over the last three decades, a few states73 and a handful of courts74 have granted non-biological, non-marital caretakers such as stepfathers or partners in

same sex relationships rights similar to those granted legal fathers. While most of these

statutes and decisions continued to distinguish between legal parents and third parties,

they are a step toward recognition of social fatherhood in that rights are accorded based

on the adult’s caretaking relationship to the child rather than the adult’s biological

status.75 As one leading family court trial judge commented:

Biology is not always determinative of a man’s role in the life of a child.

When I examine the ultimate issue of what is in the child’s best interest,

I have found that a biological connection is not necessarily required for

a paternal link to grow between the man and the child. At the same time,

while there may be a biological tie, biology alone does not make a good

father.76

Thus, by the late 20th century, the law had begun to recognize men as fathers

based on marriage, biology, caretaking or some combination of these. These legal

developments supported a view that fathers have a rich, complex role in their children’s lives. This role includes not only financial support but also the emotional and physical

support that comes from ongoing connection and care.

II. Fatherhood as Biology and Economic Support: The Impact of Child

Support Enforcement and Welfare Reform on Fatherhood

A. Child Support and Welfare Reform

Against a backdrop of laws expanding view of fatherhood, welfare and related

child support policies have pushed the law in the opposite direction. Three decades of

welfare “reform” have resulted in policies that threaten to limit the meaning of

fatherhood to biology and financial support. While the primary goal of modern child

support law was to reduce welfare costs,77 many hoped improved child support collection

would reduce poverty in low income custodial households.78 These efforts, however,

have had a number of unintended consequences that adversely impact low income

families, particularly the relationship between fathers and children in those families.

The connection between legal recognition of fatherhood and welfare law begins

with the requirement that custodial parents – overwhelmingly mothers – seeking public

benefits for their children must identify the fathers of those children.79 The principle that

non-custodial parents should reimburse the state for its costs in supporting their children

has been in place since the beginning of the child support “revolution” in the mid-1970s.80 In 1974, Congress enacted Title IV-D of the Social Security Act which created

the Child Support Enforcement Act and established the Federal Office of Child Support

Enforcement.81 The Act required welfare recipients to assign their rights to child support

to the state82 to offset welfare costs of the federal government. Because identifying the

non-custodial parent is the initial step in child support enforcement,83 welfare recipients

were required to cooperate in identifying the non-custodial parent.84

In response to exceedingly low child support collection awards85 and a belief that

a “lack of a strong child support enforcement system contributed to child poverty and

welfare dependency,”86 Congress enacted more rigorous enforcement tools in the Child

Support Enforcement Amendments of 1984,87 requiring that states create fixed formulae

for establishing the level of child support and impose sanctions such as income

withholding, for child support obligors who fail to comply with child support orders.88 

Four years later, Congress passed the Family Support Act of 1988,89 which

marked the real beginning of making paternity establishment the cornerstone of the

modern child support and welfare system.90 Prior to this federal legislation, the state was

relatively uninvolved in establishment of paternity, leaving the resolution of the issue to

parents.91 This Act requires that each state establish a minimum number of paternity

declarations or face financial penalties.92 The Act also allowed for, but did not require,

genetic testing in contested paternity cases and imposed time limits for states to process

paternity cases.93

Congress continued the push to increase and streamline paternity establishment

when it enacted the Omnibus Budget Reconciliation Act of 1993.94 Noting that the “first

step in securing child support is the establishment of paternity,”95 the Act mandated,

among other things, that states “develop a simple administrative process for voluntarily

acknowledging paternity and requiring that these procedures be available in hospitals.”96More aggressive performance standards for establishing paternity were also included in

the 1993 statute.97

In 1996 Congress launched its most comprehensive effort “to end welfare as we

know it”98 and enacted the Personal Responsibility and Work Opportunity Reconciliation

Act (PRWORA).99 This law affects nearly every aspect of child support services,

particularly paternity establishment. To further facilitate paternity establishment, the Act

requires states to permit paternity establishment at any time before a child is 18 years

old.100 States were again mandated to simplify the process for voluntary paternity

acknowledgment, including procedures enacting a program based in hospitals and other

designated sites.101 States risk federal penalties unless they meet the ultimate goal of

paternity establishment in 90% of welfare cases statewide.102

Under PRWORA, the state is only required to provide genetic testing upon

request and in certain contested cases.103 To further encourage paternity establishment,

the Act strengthened the “cooperation requirement” in which a mother seeking public

assistance must aid in identifying the father of the child.104 Failure of women to cooperate in identifying putative fathers without a showing of good cause will result in a reduction

of benefits or a complete denial of assistance.105 These policies were further

strengthened by federal legislation in 1998106 that provides significant monetary

incentives to states to maximize paternity establishment.107

PRWORA also strengthened a variety of sanctions for nonpayment of child

support that had been added in previous legislation. These include income withholding,

state and federal income tax refund intercept, and revocation of professional motor

vehicle and recreational licenses.108 While the imposition of sanctions had traditionally

been dependent upon judicial findings after a hearing, PRWORA made the imposition of

most sanctions automatic.109

The federal system, then, has established a framework for paternity establishment

for men identified by custodial mothers seeking public benefits through two principal

methods.110 Under the most common method,111 parents can sign a voluntary paternity acknowledgement in the hospital, the birth record agency or other designated site.112 No

paternity order is issued. After 60 days, the acknowledgement itself is the legal finding

of paternity and is entitled to full faith and credit in other states.113 Although the

acknowledgement must contain a statement of the legal consequences of signing the

documents, there is no requirement that counseling or genetic testing be offered or

conducted before the acknowledgement is signed and legally binding.114

The second method of establishing paternity is through a judicial proceeding

typically initiated by the state after the mother applies for welfare and identifies someone

as the putative father.115 Although the child support agency must make genetic testing

available and can order the tests without court supervision,116 there is no federal

requirement that genetic tests be conducted before paternity is established by this method

either. In most cases these court based paternity proceedings are resolved by consent or default without genetic testing.117 After the consent or default, the court enters an order

and usually sets child support at the same time.118 In contested cases of paternity, federal

law has also streamlined the adjudication process in court and administrative proceedings

in a variety of ways, including eliminating the right to a jury trial.119

B. From “Deadbeat” and “Duped” Dads to “Dead Broke” and

“Disappearing” Dads

Over the last three decades, then, both the federal and state governments have

constructed massive bureaucracies focused on making non-custodial parents – mostly low

income fathers – pay child support. This “revolution” in child support was, for the most

part, enthusiastically received by many scholars and policymakers, particularly advocates

for women and children.120 The goals of “legalizing” the father-child relationship for

more children of unmarried parents and increasing and enforcing court-ordered child

support for all children in single parent households held the promise of reducing child

poverty. Almost two decades later, however, it is time to reexamine the underlying

assumptions driving these reforms as well as the impact of these reforms on low-income

families.

1. The Assumptions

The first assumption that needs to be re-examined is that the enhanced child

support enforcement scheme is critical to putting food in the mouths of children in poor families.121 While there has been some success in improving child support collection,122

the child support regime has largely failed to reduce child poverty.123 There is some

evidence that the receipt of child support may be critical to non-welfare custodial

households.124 But the same research shows that aggressive child support enforcement

has not reduced poverty for welfare families.125 The reasons for this are multifaceted but

not particularly complex. First, there has been limited success in obtaining child support

orders for never married mothers, the population most likely to be receiving welfare

benefits.126 Even for those children who have orders, custodial mothers receiving welfare

obtain no benefit unless the support paid exceeds their welfare benefits. As noted earlier,

under the child support distribution scheme for families on welfare, the custodial parent

assigns her right to support and the state retains support paid by noncustodial parents as reimbursement for welfare benefits.127

In addition to the structural issues in welfare law that redirect child support from

families to the state, the desperate economic circumstances of most fathers of children on

welfare,128 almost ensures the failure of the child support system to effectively address

child poverty. As Marsha Garrison writes:

Child support policy can avert poverty only if that poverty derives from an

income loss associated with family dissolution or nonformation. If parents lack

the resources to avoid poverty when together, child support alone cannot remedy

the problem . . .Because most poor children do not have ‘deadbeat dads’ who can

contribute significantly to their support, child support policy will offer the most

help to the least needy: It cannot be expected to achieve a major reduction in

children’s poverty.129

A related assumption that needs to be reexamined is that the low-income fathers

who are the target of aggressive enforcement are all “deadbeats.”130 The image of the

“Deadbeat Dad” is well-entrenched in American culture.131 It evokes an image of a noncustodial father who has impoverished his children while improving his own standard of

living after separation from the family.132 Media coverage133 and political rhetoric134 paint a picture of a father, usually divorced, who is middle-aged, middle class, ignoring

his children’s needs while enjoying a prosperous lifestyle. As one commentator has

noted:

The public’s anger has spread to all noncustodial fathers owing support.

These fathers have emerged as the new villains in our culture. ‘The

irresponsibility of fathers takes three forms: they bring into the world

‘illegitimate’ children they do not intend to support; they leave marriages

they should remain in; and, whether married or not, they fail to pay support

for the children they leave behind.’ It would not be an exaggeration to say

that politicians of all stripes have taken up a moral crusade against

nonsupporting fathers, condemning their immorality and selfishness.135

While these stereotypical “deadbeats” exist, many of the men owing child support

are in fact dead broke.136 Researchers estimate that as many as 33.2% of young,

noncustodial fathers are unable to pay child support due to poverty.137 Many low-income

fathers have substandard education, lack marketable skills, and often have criminal

histories that hinder employment.138 Many are minors, without strong family support.139Many are substance abusers, have mental or physical disabilities which can contribute to

economic and family instability.140 They are often immigrants for whom English is a

second language.141 All of these circumstances have created a substantial group of noncustodial

fathers who are subject to child support obligations they are simply unable to

meet. They accrue large arrears, are subject to sanctions, and fall further into the cycle of

poverty.

2. The Impact

A number of child support establishment and modification policies place special

burdens on these low-income child support obligors. The first impact of the new policies

is the pressure placed on unmarried fathers to voluntarily acknowledge or consent to

paternity orders. As discussed earlier, a cornerstone of the federal effort to reduce welfare

costs has been to increase paternity establishment.142 On its face, this aspect of “welfare

reform” has been a success with numbers of paternity establishments increasing

dramatically over the last decade.143 Strengthening the bond between children of unmarried parents and their fathers can certainly yield important social144 and economic145 benefits. While the legal establishment of paternity may have some

connection, these social and economic benefits do not automatically follow from a

paternity order.146 Moreover, the efforts to encourage early and easy paternity

establishment may cause more harm than good for fathers and children when they result

in efforts to disestablish paternity several years later.

The demographic profile of many of the fathers who fall behind in child support

discussed earlier – young, poor, uneducated147 – make them particularly vulnerable in the

paternity establishment process. What was once a full quasi-criminal adversarial process

often including a jury trial,148 has become, more often than not, a non-judicial process

that involves little more than signing a piece of paper.149 While federal law requires oral

and written disclosure of information about the legal consequences of paternity

establishment before voluntary acknowledgment,150 the disclosures are not an effective

substitute for legal counsel, or even the advice of an informed layperson. Interviews with

men who voluntarily acknowledged or consented to paternity in this context make clear

the limitations of written disclosures in meaningfully informing putative fathers of the legal consequences of acknowledging paternity.151 In addition, many acknowledgments

occur in a hospital setting shortly after the child’s birth. This heightens the emotional

pressures that tend to result in acknowledgments by non-biological fathers.152

The judicial process for establishment of paternity orders offers more procedural

safeguards than the voluntary acknowledgment process, but there are still substantial

risks in the judicial context that men will become legal fathers with little understanding of

the legal consequences. In the case of judgments entered by default, putative fathers

often do not get actual notice of the proceedings and the judgment is entered without their

knowledge or participation.153 Even if they are present in court, putative fathers are

rarely represented by counsel,154 and both the volume of cases and the routine treatment

of cases by the child support agency or its counsel leave many fathers misinformed about

the significance of the proceedings.155 As a result of all these circumstances, many men acknowledged or consented to paternity with very little understanding of the legal

ramifications of their actions.

Another factor leading to the ultimate push to disestablish paternity are the

potentially unfair child support orders established for low-income fathers following the

establishment of paternity. As noted, since the late 1980’s, states have made initial

awards of support based on a variety of fixed formulas. The most common approach to

establishing an initial award of child support is the Income Shares Model.156 These

formulae base child support obligations on the marginal costs of raising children in a twoparent

family.157 This “one size fits all” approach to child support can result in

unreasonably high awards for low-income obligors. The Income Shares formulae take a

larger percentage of income from low-income obligors because low-income families have

to spend a greater percentage of their income on their children.158 In addition, as one

scholar observed, for most non-marital families where children have never lived in an

intact household, the Income Shares Model’s “replication of past expenditures is pure

fiction.”159

In addition to formulae skewed against low-income obligors, several other

policies and circumstances at the establishment stage contribute to punitive awards for

low-income fathers. The definition of income embodied in statutes and case law permit courts or agencies to impute income to obligors if, under varying criteria, the fact finder

believes the obligor is earning less than he should be.160 The theory behind such

imputation of income statutes is that they can be used to discourage obligors from

underreporting income and will encourage full employment.161 However, when such

policies are applied to obligors who are chronically unemployed or in seasonal or other

part time employment, they result in unpayable support and ever increasing arrearages.162

Even where legitimate defenses to imputation of income exist, without legal counsel

these obligors often are unable to present them.163 Moreover, given the high rate of

default judgments for child support orders,164 many obligors are not even present to

provide testimony about their income and ability to pay.

The problems associated with excessive initial awards are often compounded by

child support modification policies. First, state laws on when modification is justified

vary considerably.165 Some states do not permit downward modification in situations in

which an obligor is clearly unable to maintain the income earned or imputed at the point

of the initial award.166 For example, in some states, incarceration is not a sufficient basis for a downward modification. Even in those situations where the law supports a

reduction of child support, lack of legal representation often prevents timely application

for modification.167 Since 1989, federal law has prohibited retroactive modification of

arrearages.168 This is sound policy when applied as a check against judicial discretion

that was often exercised to forgive arrearages for middle or high-income obligors who

repeatedly evaded their support obligation. When rigidly applied to low-income obligors,

however, this policy becomes another example of the unintended consequences of the

welfare policy.169 For example, a father may become disabled or become custodian of

the children. Unless he initiates a court action promptly, he will continue to owe child

support and arrearages will accumulate indefinitely to a point where payment is no longer possible.170

Whether through inappropriate guidelines, imputation of income, or modification

policies, unrealistically high awards lead to high arrearages.171 Low-income obligors are

then subject to child support enforcement sanctions. As noted, these sanctions include

income attachment, motor vehicle and professional license suspension, credit reporting,

and incarceration.172 While enforcement actions were once judicial proceedings, most,

except incarceration, are now done administratively without an opportunity for a hearing

before imposition of the sanction.173 The impact of these sanctions is further strengthened

by a system of tracking and collecting information on fathers who owe child support174

that “creates a detailed profile of who you are, what you do, and what you are likely to

do.”175 Under “the most onerous form of debt collection practiced in the United

States,”176 jobs, credit history and housing are lost, and economically fragile

circumstances become desperate.

In the past, these sanctions often led to legal fathers going “underground.”177 In

recent years, many fathers have discovered a new way to defend these child support actions by challenging the underlying order of paternity.178 Courts have responded to

these paternity challenges in a variety of ways. While no coherent patterns have

emerged, 179 not surprisingly, children of married parents are generally more protected

than children of unmarried parents. Courts hearing competing claims for fatherhood of

married children often preserve the relationship between the child and the married father,

even if the husband is the psychological rather than the biological father. 180 In a few states, paternity disestablishment requests have been denied for both children of married

and unmarried parents under statutes of limitations or on estoppel grounds that cut off a

man’s right to challenge paternity after a period of time.181 But in a growing number of

jurisdictions - even where disestablishment will leave a child fatherless - courts182 and legislatures183 have opted for a rule based on biology. Under various articulations of this

rule, if a man, who has been the legal father by conduct or by a paternity judgment or

acknowledgement, has suspicions about his biological connection to the child, he is

entitled to have DNA testing on demand.184 If tests exclude him as the biological father,

he is no longer a father under the law and has no legal, emotional or other obligations to

his child.

A rule based on biology alone has potentially devastating effects in any family.

But its effects on low-income families are particularly harmful. It completes a cycle in

which the punitive aspects of welfare reform – first aimed at the mother, and then the

father – may culminate in leaving children fatherless. Taking a closer look at one state’s

experience with the new fatherhood rules illustrates the connections between welfare

reform, paternity disestablishment, and harm to children left fatherless.

C. Case Study: Maryland

Maryland is one of several states that have opted to define fathers by biology in

response to legal fathers who defend against child support enforcement actions by

seeking paternity disestablishment. The leading Maryland case, Langston v. Riffe,185

involved three consolidated cases that arose in response to child support proceedings

involving men who had voluntarily acknowledged paternity of their children under the

new procedures.186 The state’s highest court held that pursuant to 1995 amendments to the state’s paternity statute,187 the fathers were allowed to set aside the paternity

judgments when genetic tests excluded them as biological fathers. The court further

noted that the best interests of the child standard is not relevant when considering

requests for DNA testing or requests to set aside judgments after DNA testing excludes

the legal father as the biological father.188 The court also held that, although the decision

would leave the children involved fatherless because the biological fathers would likely

never be found, these considerations should not “diminish the immediate substantive

effect of setting aside an established paternity declaration.”189

In 2002 Maryland’s highest court revisited the issue of paternity disestablishment

and child support in Walter v. Gunter.190 Again, the context was a legal father’s attempt

to set aside a paternity judgment as a defense to a child support arrearage case. In 1993,

Nicholas Walter voluntarily consented to a paternity judgment for a child born to his

girlfriend, Michele Gunter. Walter was then ordered to pay child support and throughout

the next several years numerous proceedings were instituted against Walter to enforce the

support obligation. In 2000, he filed a petition to modify support as well as a motion for

genetic testing. The testing excluded Walter as the biological father and the trial court

followed its earlier decision in Langston and terminated his future support obligations.191

A separate hearing was held to determine Walter’s liability for his child support

arrearages and whether he was entitled to recover support payments that he had already paid to Gunter.192 Based on the well-established statutory prohibition against retroactive

modification of child support,193 the trial court denied his request for release from the

arrearage obligation and recoupment of payments.

Walter appealed the judgment holding him liable for arrearages and the Maryland

Court of Appeals reversed the ruling of the trial court and found that Walter was not

responsible for payment of the arrearages.194 The court found that although the record

showed that Walter had questions about his paternity for some time before the action, the

genetic test ‘extinguished’ Walter’s parenthood. As a result, the child support order,

including arrearages in excess of $11,000 was vacated.195 The court relied on the state’s

history of placing child support “squarely upon the shoulders of the natural (biological)

parents”196 as well as principles of natural law.197 In so holding the court clearly equated

fatherhood with biology:

Without question, the biological and legal status of ‘parenthood’ in Walter’s

situation is now extinct; the genetic test extinguishes the prior, and the vacatur of

the paternity declaration extinguishes the latter. In the absence of ‘parenthood’status, the duty that is normally cast upon parents, e.g. the duty of child support,

can no longer exist.”198

Maryland’s approach in Langston and Walter exemplifies an approach to defining

fatherhood that does not serve the interests of families, particularly low-income fathers or

children. To the extent the parents and child function as a family, these families are

destabilized when the child can be subjected to genetic testing at any time, thus

contributing to the breakup of an intact family. The threat of DNA testing on demand

destabilizes the relationships between parents as well as those between father and child

and undermines all the existing policies favoring fathers’ continued involvement in

children’s lives. In many cases, particularly those involving older children, there is no

one “waiting in the wings” to be the child’s father.199 Vacating the paternity judgment or

acknowledgment leaves the child fatherless for life, with the attendant loss of emotional

support, companionship, child support, inheritance rights, and other benefits. Even where

the child has already lost contact with the legal father, the child’s loss is further

exacerbated by finding out that the only father she has ever known does not want to be

her father anymore.200 Many fathers who would be willing and might prefer to stay in a

child’s life are forced to seek disestablishment of paternity or face loss of employment,

credit standing, jail or permanent poverty.

A brief look at one of the author’s clinical program’s typical cases demonstrates

the link between child support policies and the breakup of fragile families. The clinic’s child client, Maria M., was fourteen years old when the court appointed the clinic to

represent her in an action by her father to vacate his paternity judgment.201 Until Maria

was about four years old, she lived with her mother. Her mother’s boyfriend, James, had

assumed the role of Maria’s father, lived with her and her mother at various times during

these four years but did not provide regular financial support. When the mother applied

for public benefits, she identified James as Maria’s father. He consented to paternity

without genetic testing.

The parties grew apart, the mother became drug addicted, and Maria went to live

with her grandmother when she was four years old. Ten years later, James sought to

reopen the paternity judgment after his truck driver’s license was revoked and he was

subject to criminal prosecution for nonsupport. Since he never had a genetic test prior to

signing the paternity decree, he was able to challenge his paternity under the Maryland

statute by requesting a blood test. At the hearing, a child development expert testified

that, given Maria’s circumstances, even the act of requiring her to go through a blood test

and thereby learn of her father’s effort to “disown” her would cause her substantial

harm.202 The father testified that he, too, had some emotional attachment to the child and

did not wish to hurt her.203 Under existing law, however, he had to make a choice

between risking harm to her or facing financial ruin for himself and his biological children.204

Given the Langston biology rule, Maryland courts and those in other states

following the biology rule must permit genetic testing when requested and vacate

paternity orders in all cases where there is no biological connection between child and

father, regardless of the family’s circumstances. Moreover, given the inflexibility of the

current child support policies, courts have little or no discretion to reduce arrearages,

suspend child support obligations, or provide fathers like James with some equitable

remedies that will permit them to maintain their legal status as father. Instead, children

like Maria are left fatherless for life.205

III. Proposals for Reform

To develop meaningful reform, policymakers must reconceive child support as

primarily an issue of family law rather than welfare law. As such, protection of children

replaces state and federal fiscal concerns as the goal that drives child support law and

policy.206 Once that goal is clear, the foundation will be laid for a number of reforms.

These include: 1) refining paternity establishment policies to reduce the number of

fathers who assume the role of fatherhood mistakenly or with little thought about the

consequences207 2) refining child support establishment and modification policies to treat

low-income fathers more fairly so that they are not pushed into paternity disestablishment as the only alternative to financial ruin; and 3) creating paternity disestablishment

policies that place the best interests of the child above the interests of the adults and

recognize multiple bases for legal fatherhood.

A. Rethinking the Link Between Welfare and Child Support

As scholars and policymakers begin to evaluate the impact of the last three

decades of federal legislation, many are beginning to question the link that body of

legislation established between welfare and child support.208 While a careful evaluation

of this link is beyond the scope of this Article, a brief assessment of the impact of linking

child support with welfare law reveals both its policy limitations and its negative impact

on low-income families.

As discussed earlier, aggressive child support enforcement has done little to

reduce child poverty. 209 The linking child support collection with welfare eligibility has

also largely failed in meeting its other goal, to increase revenues for the state. 210Although

the initial data was promising,211 the policy’s success in reimbursing the state for its

welfare goals is decidedly mixed. Increasing the number of paternity establishments may

end up having some noneconomic benefits for children but it has done little to increase

the number of support orders for children on welfare. 212 Even if more orders were

obtained and more support was collected from noncustodial fathers, one widely cited study predicted that, given the poverty of this population of obligor fathers, even full

payment of child support would only reduce combined spending for cash assistance, food

stamps, and Medicaid by 8%.213 Moreover, there is substantial evidence that

administrative costs of collecting child support may exceed the dollars collected to offset

welfare costs.214

In addition to its ineffectiveness in reducing welfare costs, the linking of child

support to welfare benefits harms low-income families in a variety of ways. The principle

provision of the legislation that creates this link is the requirement that, as a condition of

receiving full public benefits, recipients assign their rights to child support to the state.215

Welfare recipients must fulfill a “cooperation requirement” – by identifying the fathers of

their children so the state can pursue those men for child support.216 Federal law has

required assignment of support and cooperation since the late 1980’s but the PRWORA

eliminated any pass through of child support to families217 and gave states broad

discretion in determining what constitutes “cooperation” and whether “good cause” exists

for non-cooperation.218

Both the assignment and cooperation requirements create a number of problems

for low-income families. An assignment requirement that prevents children from

benefiting from the collection of child support hurts those children in a variety of ways.

Studies have long suggested that fathers are more willing to pay child support if they

know their money is actually going to the children.219 And fathers who are able to pay

child support and do so tend to be more active in their children’s lives.220 In addition,

even modest pass through payments can assist low-income families for whom child

support may constitute about 25% of the average family income.221 Finally, eliminating

the pass through may have an adverse impact on reducing welfare costs. Those states

that have opted for generous pass throughs have increased both the number of families

leaving welfare222 and the amount of child support collected.223

Because of its direct link to the increase in paternity disestablishment, the

cooperation requirement is even more troubling. First, the process of meeting the

cooperation requirement is, at best, intrusive and demeaning for custodial mothers. In

some circumstances, it may also place mothers at grave risk of harm when putative

fathers retaliate with intimidation, threats and violence after being identified.224 While a good cause exception for victims of domestic violence to the cooperation requirement has been codified in federal welfare law since 1989, states have wide discretion in

implementing this exception. This discretion creates the potential that a state will limit

the availability of this exception “to remove difficult cases from the welfare rolls.”225 Its

effectiveness has also been limited because women “either did not know of its existence

or could not verify their status as victims of abuse.”226

Most importantly, the cooperation requirement may also encourage identification

of men who have neither a biological connection nor a desire to become the child’s

psychological father. Both the informality of the setting in which these identifications are

made and the pressure imposed by making financial support dependent upon

identification lead to paternity establishments that are later challenged when serious child

support enforcement begins.227 Amending the statute to encourage rather than require

mothers seeking welfare to cooperate in identifying fathers would reduce the high rate of

legal fathers who later seek to disestablish.

B. Refining the Current System

Eliminating the compulsory assignment and cooperation requirements from

federal child support law could do much to reduce the number of paternity disestablishments that lead to fatherless children.228 But even if such sweeping change is

not feasible at this time, modifications to the current framework can help to avoid the

chain of unintended consequences described in this Article. These proposals focus on

three critical points in the child support process: paternity establishment, child support

establishment and paternity disestablishment.229

1. Paternity Establishment

An obvious solution to the problem of paternity disestablishments is to require

genetic testing in all cases before legal recognition of paternity.230 More genetic testing

would certainly reduce the number of later paternity disestablishments. But mandatory

testing presents a number of problems. First, the obvious problem with such an approach

is cost. Even though the costs of such testing have come down significantly in the last

decade,231 the average cost for court approved laboratories is still at least $300.00.232

Imposing such costs on parties or the state for all paternity establishment—voluntary and

contested—would significantly undermine the goal of obtaining child support orders for

as many children as possible.

A genetic testing requirement might also present non-economic obstacles to the

goal of having fathers in as many children’s lives as possible. Practitioners in the field report that an undetermined but substantial number of fathers who acknowledge or

consent to paternity do so having doubts that they are biologically related to the children

who are the subject of the paternity establishment.233 While some of these fathers will

later seek to disestablish paternity,234 many will not. Those that do not seek

disestablishment have stayed with the child’s mother or formed a strong emotional bond

with the child or both.235 Many children, who might otherwise be fatherless, will get

fathers through this process. If genetic testing were required in all cases, many child

support professionals believe these “volunteer” fathers would opt out after they are

confronted with the test which removes any doubt that they share no genetic link with

their children.236 As a result, many ultimately strong families would never be formed.

Rather than require testing in all cases, testing should be encouraged in a number

of ways. First, more resources must be devoted to giving putative fathers the verbal and

written legal information required by federal law about the consequences of

acknowledging or consenting to paternity.237 Ideally, this information should be

explained before consents are obtained, by lawyers, or, at a minimum, by informed lay

staff present at paternity acknowledgment sites. The Common Ground Project has

proposed a series of reforms to provide both better-written materials and more informed

and accessible staff in locations where paternity acknowledgments are made.238 These

improved resources should help ensure that more putative fathers undergo genetic testing before acknowledging paternity, and those who choose to forgo such testing, do so

knowingly and voluntarily.

In addition to educating putative fathers about legal rights and obligations, the

government should waive the costs of testing in all cases where testing is requested by

the parties. Federal law currently requires the child support agency to advance the cost of

the test if there is a financial need.239 But costs can be assessed later against putative

fathers who deny paternity and are not excluded by the test.240 Waiving costs of all tests

for low-income litigants regardless of result will result in greater “up front” costs for the

state. But learning that the putative father is not the biological father at this early stage

will avoid forfeiture of arrearages after paternity disestablishment, will provide an

opportunity to determine whether a good cause exception exists to excuse the custodial

mother from identifying the biological father, and will provide the opportunity to

investigate alternative putative fathers at a point when there is still a possibility of

identifying another man as the biological father. Most importantly, it will avoid the

trauma of paternity disestablishment for the children when they are older.

2. Child Support Establishment and Modification

A variety of reforms can be made to the current child support establishment and

modification process to strike a balance between effective child support enforcement and

fair treatment of low-income obligors. As a guiding principle for reforms at this stage,

federal and state law should seek to “develop targeted, specific initiatives” to deal with the problems faced by the “special population” of low-income obligors.241 These reforms

should not signal a retreat from the rule-based formula approach to child support and a

return to the discretionary approach that yielded low awards and inconsistent treatment

even among families with the same income242. Rather, these refinements recognize the

particular burdens the current system places on low income obligors and should reduce

the number of legal fathers who now view paternity disestablishment as the only defense

against aggressive child support sanctions.

The first point of reform for the current system is to develop procedures that

facilitate obligor participation in the development of child support orders. Under current

procedures, child support orders are routinely entered without actual notice and

participation by the noncustodial parent.243 Where support is set by administrative

agencies rather than courts, service may be done by first class mail rather than personal

service and hearings may be dispensed with entirely.244 Even where support is set in a

judicial process, unrepresented obligors, not understanding the significance of the notice

to appear, frequently do not attend hearings.245 There is, therefore, a high likelihood that support orders will be set by default order without income information and other input

from the obligor. Given these circumstances, states should develop easy-to-use 53

procedures for obligors to obtain relief to adjust the orders quickly so substantial

arrearages do not accrue. A few states have experimented with making child support

orders set by “provisional or temporary orders to permit changes if the noncustodial

parent appears and provides actual income information.”246 Alternatively, some states

have extended the time for modifying or vacating default orders to permit obligor

input.247

Once before the court or agency, the guidelines used to determine the amount of

the support order need to be restructured to avoid unrealistically high orders. While the

needs of low-income fathers must always be balanced against the needs of custodial

mothers and children,248 finding the right mix of incentives and sanctions is challenging

at best. A variety of proposals have emerged from the American Law Institute249, the

Common Ground Project 250and others251 that create the potential for greater fairness in

child support orders for low-income obligors. While the proposals vary in their details, all include adjustments to minimize the unjust results for low-income obligors from the

marginal expenditure approach of the Income Shares Guideline.252 For example, when

determining the obligor’s financial capability, guidelines should be structured to include an adjustment to the mandated support amount to create a “self support reserve” for the

obligor’s basic living expenses.253

Other proposals critique the use the use of “presumptive minimum awards”

These support orders, typically from $20.00 - $50.00 per month but may run higher,

authorize courts and agencies to order support even where the obligor has no income.254

Such orders may be appropriate where the obligor has “the realistic capability of making

a current financial contribution.”255 Where no such capability exists because of chronic

unemployment or part time or seasonal employment, the courts should not order support.

Instead, courts should set regular reviews and require these fathers to participate in job

training, parenting classes, and, if applicable, substance abuse programs to assist them in

meeting their support obligations.256

Refinements in the law also need to be made to address the substantial numbers of

low-income obligors who are currently subject to unrealistically high orders and are

facing sanctions for mounting arrearages.257 For example, federal law should be

strengthened to encourage states to forgive arrearages when they are owed to the state

and where the obligor’s income is at or near poverty level.258 Child support agencies should also be more prudent in seeking sanctions. For example, instead of automatic

revocation of all licenses when support is overdue, agencies should consider permitting

work-restricted licenses where the obligor’s income is dependent upon a professional or

motor vehicle license. For the same reasons, when incarceration is used as a sanction for

failure to pay child support, the sentence should include work release when it will

facilitate the payment of child support.

And, as recommended at almost every point in this process, adequate resources

must be devoted to provide greater access to legal representation or pro se assistance for

timely intervention for those with legitimate bases for reducing or terminating child

support--- e.g. fathers who are incarcerated, disabled, or who have assumed informal custody of children.259 Poverty legal assistance programs should also consider redirecting resources to systemic reform for low-income noncustodial fathers, a group

that has not been the traditional beneficiary of resources of such programs.260

C. Paternity Disestablishment

Perhaps the most complex challenge for reform in this area is the development of

sound policies for paternity disestablishment. A number of competing interests are

present in many situations in which a legal father who is not the biological father seeks to

disestablish paternity.261 The factual circumstances underlying these disestablishment

cases are many and varied. The mothers may have identified a non-biological father for

“good” reasons – to get needed public benefits for her children while avoiding the threat

of harm from the child’s abusive biological father.262 Or she may have identified a nonbiological

father under less sympathetic circumstances. She may have had multiple

partners and been unsure about the paternity of the child, or she may have identified a

putative father to solidify her relationship with him because of a strong emotional,

financial or other bond.263 Non-biological fathers, too, consent to paternity for a variety

of reasons, some engendering more sympathy than others. The putative father may

indeed be a “duped dad”264 who was misled by a partner into believing he was the

biological father and consented to paternity to meet his legal and emotional obligations to

the child. Or he may have known he was not the biological father or had doubts but wanted to solidify his relationship with the mother, child, or both, regardless of genetic

link.265 Or he may have anticipated benefiting from the welfare payments that followed

paternity establishment, unaware of the child support obligations he would face as a

consequence.266

Whatever the circumstances, both adults share some responsibility for the

troubling circumstances in which they and their child find themselves if years later the

father seeks to disestablish paternity. Regardless of their motivations, the mother’s

actions in identifying the putative father and the father’s actions in consenting to

paternity without genetic testing have a number of consequences. Their actions have

prevented further efforts to identify the biological father and, in many instances, have

resulted in the formation of an emotional and/or financial bond between the putative

father and the child. The only truly innocent victim in these cases is the child. Given

that, any policy solution must resolve competing interests in favor of the child. Like most

sound family regulation, the strongest approaches include clearly defined rules with some

limited discretion.

1. Statute of Limitations

A statute of limitations which provides a clean “cut off” for claims of paternity

disestablishment has the virtue of certainty, predictability, and simplicity. Putative fathers can be easily informed about their rights to challenge a paternity determination and

custodial mothers know when a paternity acknowledgment or order will be permanent.

When combined with social science research on child development, such an approach

also contributes to decisions that are in the best interests of the children.

Two issues that must be resolved in developing a child focused statute of

limitations are: 1) the appropriate length of time for the statute of limitations and 2) the point in time that triggers the statute. Some statutes run from the time of the child’s birth and others run from the time the father learns of the “fraud,” that led to his status as legal father. If the statute of limitations is tolled until the father alleges he learned of the “fraud,” the proceeding may be brought long after a strong bond with the child has formed.267 If the child’s interest is to take precedence over fairness to fathers, the time limit should run from the child’s birth.

In deciding the number of years for the statute of limitations, states that have such

statutes vary in length from one year268 to five years.269 While the time within which a

father and child bond will vary with the frequency of contact and the temperaments of the

parties involved, most child development specialists feel that with at least minimal

contact between father and child this bond forms within the first two years of the child’s

life.270 Thus, a statute of limitations that protects children from the possibility of genetic testing and potential disestablishment after the child reaches the age of two is best suited to protect the child’s interests. This is the approach followed under the Uniform

Paternity Act of 2000 and has been adopted in a handful of states.271

Imposing a uniform statute of limitations will certainly result in requiring greater

numbers of nonbiological social fathers to remain legal fathers. Legal recognition of

such fathers is consistent with the sound child-centered policies that are developing in the

custody area272 and should have equal application in paternity decisions.

2. Best Interests Test

Even where the request to disestablish paternity is made within the statute of

limitations, all decisions concerning paternity disestablishment should be made under a

“best interests of the child” standard. A custodial parent’s decisions on behalf of her

child are often presumed to be in the child’s best interests.273 There are, however, a

number of circumstances in paternity contests in which the custodial mother may support

the legal father’s request for paternity disestablishment regardless of the interests of the

child. Even if she believes the legal father is the biological father, she may not be

interested in any support from him. She has supported the child herself without any help

from the legal father or is not likely to receive his support because the state has provided benefits. In other cases where there is genuine doubt as to the legal father’s biological link, she may agree it is only fair to let the legal father “off the hook.” Or she may

believe the legal father voluntarily became the psychological father to the child, but the

legal father may have intimidated or regularly harassed the mother about “setting the record straight.” The mother may acquiesce under pressure from the legal father or

because she feels that she and her child would be better off without the negative presence

of the legal father. Thus, courts should not “rubber stamp” a mother’s acquiescence in a

request but should make an independent determination as to whether a paternity

disestablishment is in the best interests of the child.274

While some states have adopted this approach,275 many have not.276 And even

those that have adopted the standard have not applied it with any consistency, often

articulating the standard but giving greater deference to fairness for fathers.277 Thus,

courts need specific factors to assist them in applying the best interest standard in

paternity disestablishment cases. Factors that should guide the court in this context

include examining:

1) the past relationship and existing bond between the child and the legal

father;

2) whether there is an existing relationship with another de facto or

biological father or the potential to create such a relationship;

3) the child’s current physical and emotional needs;

4) the child’s need to ascertain genetic information for the purpose of

medical treatment or genealogical history.278

Applying such factors will assist courts in resolving paternity disestablishment cases in a

way that appropriately places the child’s interests above the state’s and parents’.

Conclusion

State and federal child support and welfare policies that aggressively encourage

paternity establishment and focus enforcement efforts on low-income fathers have

contributed to a new definition of fatherhood based exclusively on biology and economic

support. This definition hurts the state, low-income families, and, most especially,

children. Legal fathers may be willing to maintain a formal connection with children

who are at risk of becoming fatherless. But current child support policies that privilege

the economic function of fatherhood above all others do not permit functional fathers to

assume emotional and caretaking responsibilities without assuming full financial

responsibilities. Legal fathers, particularly low-income obligors, must often choose

between irreparably harming a child they have called their own for many years or face

financial ruin.

The legal definition of fatherhood must be broad and flexible enough to resolve

paternity conflicts in ways that stabilize families and protect children. This requires

rethinking the current child enforcement system to develop policies that discourage

uninformed paternity consents on the front end. And, if challenges to paternity are

permitted, legislatures and courts need to define fatherhood broadly enough so that

decisions about paternity disestablishment are grounded in the child’s best interest at the

backend. In addition, while rigorous child support enforcement policies are essential to

middle and upper income custodial parents and children, the application of these policies to low-income, fragile families must be reexamined to discourage functional fathers from

seeking paternity disestablishment even when there is no biological or marital connection

with the child or her mother. Creating a legal definition of fatherhood to account for the

complexity of families today is a difficult task but one that must have as its goal

protecting children and preventing the loss of fathers in their lives.
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