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Nebraska Child Support Guidelines Online: 
http://court.nol.org/rules/childsupp.htm

 
Poverty Guidelines 

On March 1, 2006, the Nebraska Supreme Court adopted the following amendment to 
paragraph R of the Nebraska Child Support Guidelines:  
R. Basic Subsistence Limitation. A parent’s support, child care, and health care 
obligation shall not reduce his or her net income below the minimum of $817 net 
monthly for one person, or the poverty guidelines updated annually in the Federal 
Register by the U.S. Department of Health and Human Services under authority of 42 
U.S.C. § 9902(2), except minimum support may be ordered as defined in paragraph I 
above.  (Effective February 2006; This figure changes annually.) 
Source: http://aspe.hhs.gov/poverty/index.shtml#latest  

 

2006 HHS Poverty Guidelines  
Persons in 

Family or Household 
48 Contiguous 
States and D.C. Alaska Hawaii 

1 $ 9,800 $12,250 $11,270 
2 13,200 16,500 15,180 
3 16,600 20,750 19,090 
4 20,000 25,000 23,000 
5 23,400 29,250 26,910 
6 26,800 33,500 30,820 
7 30,200 37,750 34,730 
8 33,600 42,000 38,640 
For each additional  
person, add 3,400 4,250 3,910 

 
 

 
Overview 

 
Gangwish v. Gangwish, 267 Neb. 901, 678 N.W.2d 503 (April 2004)  
• Support of one’s children is a fundamental obligation which takes precedence over 

almost everything else.  
 

Adoption 
 

Smith v. Smith, 201 Neb. 21, 265 N.W.2d 855 (1978) 
• Mother who secures consent to adoption from father cannot later seek child support 

from the biological father after she does not go through with the adoption. 
• The securing of the consent of the father to an adoption by another of his child is 

such action which by its nature should terminate further liability for child support.  
 
But see… 
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Williams v. Williams, 206 Neb. 630, 294 N.W.2d 357 (1980) 
• We do not believe that the mere execution of a document consenting to the adoption 

of a child, standing alone, is sufficient to justify imposing the doctrine of equitable 
estoppel and denying to a parent with custody of a child the benefits of a previously 
entered order of a court. To the extent that our holding in Smith v. Smith, is to the 
contrary, it is modified. 

 
Afterborn Children 

 
Brooks v. Brooks, 261 Neb. 289, 622 N.W.2d 670 (2001) 
• There is no precise mathematical formula for calculating child support when sub-

sequent children are involved. 
• The calculation is left to the discretion of the court as long as the court considered 

the obligations to both families and the income of the other parent of the subsequent 
children. 

 
Crawford v. Crawford, 263 Neb. 37, 638 N.W.2d 505 (2002) 
• in considering whether to deviate from the child support guidelines based on an 

order of support for a subsequent child, the trial court must have before it the 
calculations and any worksheets used to determine the child support order for the 
subsequent child. Without the actual figures, a court cannot properly determine 
whether application of the guidelines would be unjust or inappropriate in a given 
case, nor can it determine the best interests of the children. 

 
Prochaska v. Prochaska, 6 Neb. App. 302, 573 N.W.2d 777 (1998) 
• Very good discussion of the relationship between an obligor’s child support 

obligation to children of his first marriage and his obligation to after born children of 
his present marriage, and a roadmap for how to properly give credit for afterborn 
children.  

 

Appellate Practice 
 

Currie v. Chief School Bus Serv., 250 Neb. 872, 553 N.W.2d 469 (1996),  
• Although an extrajurisdictional act of a lower court cannot vest an appellate court 

with jurisdiction to review the merits of an appeal, the appellate court has jurisdiction 
and, moreover, the duty to determine whether the lower court had the power, that is, 
the subject matter jurisdiction, to enter the judgment or other final order sought to be 
reviewed. 

 
Gangwish v. Gangwish, 267 Neb. 901, 678 N.W.2d 503 (2004) 
Pickrel v. Pickrel, 14 Neb. App. 792 (June 2006) 
• The standard of review of an appellate court in child support cases is de novo on the 

record, and the decision of the trial court will be affirmed in the absence of an abuse 
of discretion.  

• A judicial abuse of discretion exists when a judge, within the effective limits of 
authorized judicial power, elects to act or refrains from acting, and the selected 
option results in a decision which is untenable and unfairly deprives a litigant of a 
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substantial right or a just result in matters submitted for disposition through a judicial 
system. 

 
In re Guardianship & Conservatorship of Bowman, 12 Neb. App. 891, ___ N.W.2d 
___ (2004)  
• Trial courts are without authority to reopen their files and enter orders “interpreting” 

or “clarifying” prior orders after the time for a proper appeal has passed.   
• “neither what the parties thought the judge meant nor what the judge thought he or 

she meant, after time for appeal has passed, is of any relevance” and that “[w]hat 
the decree, as it became final, means as a matter of law as determined from the four 
corners of the decree is what is relevant.”  Citing Neujahr v. Neujahr, 223 Neb. 722, 
728, 393 N.W.2d 47, 51 (1986) 

 
J & H Swine v. Hartington Concrete, 12 Neb. App. 885, 687 N.W.2d 9 (2004)  
Rule: Timing is everything, or, the early bird doesn’t always get the worm.  Sometimes it gets 
the shaft           
• For an appellate court to acquire jurisdiction of an appeal, there must be a final order 

entered by the court from which the appeal is taken; conversely, an appellate court 
is without jurisdiction to entertain appeals from nonfinal orders.  

• A notice of appeal filed before the trial court announced a “decision or final order” 
within the meaning of Neb. Rev. Stat. § 25-1912(2) (Cum. Supp. 2002) in final 
determination of an issue of costs cannot relate forward.  

• An award of costs in a judgment is considered a part of the judgment.  
• The failure of a trial court to rule on a motion for costs in its judgment leaves a 

portion of the judgment unresolved, and consequently, an order entering such 
judgment is not final for the purpose of appeal.  

 
 

Child Support 
(see also Earning Capacity) 

 
Henke v. Guerrero, 13 Neb. App. 337, 692 N.W.2d 762 (2005) 
• An award of child support is equitable in nature.  A trial court’s award of child support 

in a paternity case will not be disturbed on appeal in the absence of an abuse of 
discretion by the trial court.  Also see Weaver v. Compton, 8 Neb. 106, 646 N.W.2d 
594 (2002) 

• Child support in a paternity action is to be determined in the same manner as in 
cases of children born in lawful wedlock.  See Neb. Rev. Stat. §43-1402 (Reissue 
2004).  The resulting duty of a parent to provide such support may, under 
appropriate circumstances, require the award of retroactive child support.  State 
o/b/o Joseph F. v. Rial, 251 Neb. 1, 554 N.W.2d 769 (1996) 

• The requirement of support begins at the time of the birth of the child, whether the 
child is born in lawful wedlock or otherwise. 

• Clearly, retroactive support is included in the “support” that the trial court may order 
under §43-1412 (3). 

 
Johnson v. Johnson, 215 Neb. 689, 340 N.W.2d 393 (1983) 
• Where an award for child support is made in one amount for each succeeding month for 

more than one child, it will be presumed to continue in force for the full amount until the 
youngest child reaches his majority. The proper remedy, if this be deemed unjust, is to seek 

 5



a modification of the decree in the court which entered it, on the basis of the changed 
circumstances.  

• A single amount to be paid periodically for the support of more than one child is not subject 
to an automatic pro rata reduction.  

 
 

Choice of Law – UIFSA 
 
A good discussion on the issue of Choice of Law under UIFSA is had in the case of 
Groseth v. Groseth, 257 Neb. 525, 600 N.W.2d 159 (1999) 
• Once Nebraska assumes continuing, exclusive jurisdiction and becomes the issuing 

state under § 42-746, the substantive law of Nebraska governs the nature, extent,  
      amount and duration of current payments and other obligations of support. 
 

 
Civil Procedure 

 
State v. Cummings, 2 Neb. App. 820, 515 N.W.2d 680 (1994) 
• Default.  Plaintiffs are entitled to a default judgment without offering evidence in 

support of the allegations of their petition, except allegations of value and amount of 
damage. Weir v. Woodruff, 107 Neb. 585, 186 N.W. 988 (1922) 

• Minimum Contacts.  An act of sexual intercourse resulting in conception in 
Nebraska shows sufficient minimum contacts with the forum state for jurisdiction to 
attach. 

 
Collateral Estoppel/Res Judicata 

 
Day v. Heller, 10 Neb. App. 886 (2002) 
  Facts: Nine years after he was divorced, Heller discovers he is not the biological father of the 
child born to his marriage, that he has been paying child support for pursuant to his divorce 
decree.  He consents to adoption and child is adopted by Mother’s present husband.  Heller 
then sues ex-wife under tort theory for fraud, assumpsit, and intentional infliction of emotional 
distress, seeking repayment of child support and other related claims.  Mother successfully 
files motion for summary judgment in trial court, claiming issue of paternity is res judicata and 
ex-husband cannot recover.  Court of Appeals disagrees with Mother.  
• Collateral estoppel, or issue preclusion, applies if (1) the identical issue was decided 

in a prior action, (2) there was a judgment on the merits which was final, (3) the party 
against whom the rule is applied was a party or in privity with a party to the prior 
action, and (4) there was an opportunity to fully and fairly litigate the issue in the 
prior action.  

• Res judicata, or claim preclusion, applies if (1) the former judgment was rendered by 
a court of competent jurisdiction, (2) the former judgment was a final judgment, (3) 
the former judgment was on the merits, and (4) the same parties or their privies were 
involved in both actions. DeVaux v. DeVaux 245 Neb. 611, 514 N.W.2d 640 (1994).  

• The similarity in when these doctrines apply reveals how similar the doctrines can be 
in any given case.  

 
McCarson v. McCarson, 263 Neb. 534 (2002) 
• The applicability of the doctrines of collateral estoppel and res judicata is a question 

of law.  
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• When a court of competent jurisdiction renders a final judgment affecting the issue of 
paternity, the decision of that court is res judicata to the parties absent a fraud upon 
the court.  See Neb Rev. Stat. §25-2001 and § 25-2008. 

 

Conditional Judgments 
 

Simons v. Simons, 261 Neb. 570, 624 N.W.2d 36 (2001).  
• Obligated parent’s release from prison is not an unknowable or uncertain future 

event. Only the date of release was unknown.  Conditioning future child support 
order upon his release from prison does not constitute a conditional judgment.  

 
Distinguish from: 
 
Harvey v. Harvey, 14 Neb. App. 380 (Dec. 27, 2005) 
       Court in dissolution proceeding ordered the sale of the marital home, if certain 
conditions were not met regarding refinancing within a set time period.  
• In Nebraska, a judgment is the final determination of the rights of the parties in an 

action. Neb. Rev. Stat. § 25-1301(1) (Cum. Supp. 2004). However, if a judgment 
looks to the future in an attempt to judge the unknown, it is a conditional judgment. A 
conditional judgment is wholly void because it does not "perform in praesenti" and 
leaves to speculation and conjecture what its final effect may be. 

 
Vogel v. Vogel, 262 Neb. 1030, 637 N.W.2d 611 (2002) 

Court ordered differing visitation schedules, depending upon whether the father was 
transferred overseas, or if the parents moved close to one another.  Mother appealed. 

Held: such alternative visitation schedules constitute conditional orders. 
• If a judgment looks to the future in an attempt to judge the unknown, it 

is a conditional judgment. A conditional judgment is wholly void because it 
does not “perform in praesenti” and leaves to speculation and conjecture 
what its final effect may be.   Such orders become effective only upon the 
happening of certain future events which may or may not occur. Whether such 
orders will ever become effective is speculative. 

Query: Where does this leave us in ordering health insurance “if available now or in the 
future..”? 
 
 

Constitutional Issues/ Statutory Interpretation 
 
Allen v. Sheriff of Lancaster Cty., 245 Neb. 149, 511 N.W.2d 125 (1994).  
• An indigent litigant had a right to appointed counsel in a contempt action for failure to 

pay a debt assigned to him in a dissolution decree, where he was jailed for contempt.  
 
Carroll v. Moore, 228 Neb. 561, 423 N.W.2d 757 (1988) 
- Persons accused of paternity have the right to court appointed counsel if found to be 

indigent.  This is true in non state assistance cases as well as state aid cases. 
- A determination of paternity in a state-initiated paternity suit is res judicata, and 

therefore not open to attack in a later proceeding involving collateral issues such as 
nonpayment of support. 
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Cammarata v. Chambers, 6 Neb. App. 467, 574 N.W.2d 530 (1998) 
• A child support order may consist merely of an order for “no support.”  Even if a 

court order provides that no support is due from either parent, that does not change 
the fact that there is an existing support order. 

• County Attorney may not in such cases seek to obtain a support order for custodial 
parent under provisions of § 43-512.03 (authorizing county attorney intervention to 
establish an order for child support where no order presently exists.) 

 
Freis v. Harvey, 5 Neb. App. 679, 563 N.W.2d 363 (1997) 
• Child support judgments are not rendered dormant by the passage of time. 
 
Kropf v. Kropf, 248 Neb. 614, 538 N.W.2d 496 (1995) 
- §§ 42-358 and 43-512.03(c) do not grant the district court the authority to appoint the 

county attorney to pursue support obligation arrearage where the decree, order, or 
judgment does not provide for child support.  

 
Little v. Streater, 452 U.S. 1, 101 S.Ct. 2202, 68 L.Ed.2d 627 (1981) 
- The denial of the aid of a genetic test to indigent defendants in state-initiated 

paternity suits violates due process. 
 
State v. Yelli, 247 Neb. 785, 530 N.W.2d 250 (1995) 
- Because the burdens of proof would be the same, a judgment in a civil paternity 

adjudication is res judicata as between the same parties in a subsequent civil action 
such as a support modification proceeding.  

- Evidence of prior civil adjudications has been admitted in a subsequent criminal 
nonsupport proceeding to establish the defendant's obligation to support his child. 
The prior civil adjudications are admitted as nonconclusive evidence of the 
defendant's support obligation.  

- But: The judgment in a civil paternity action is not binding under the doctrines of res 
judicata or collateral estoppel in a subsequent criminal case.  

- Prior paternity adjudications lack reliability if they do not affirmatively show that the 
alleged father was represented by or waived his right to counsel.  

- Both federal and state due process dictate that an indigent defendant in a state-
assisted civil paternity action has the right to the services of appointed counsel.  

 
 
 

Contempt 
 

§42-358 (3) … A rebuttable presumption of contempt shall be established if a prima facie 
showing is made that the court-ordered child or spousal support is delinquent. … If income 
withholding is not feasible and no other action is pending for the collection of support payments, 
the court shall appoint an attorney to commence contempt of court proceedings. If the county 
attorney or authorized attorney consents, he or she may be appointed for such purpose.  The 
contempt proceeding shall be instituted within ten days following appointment, and the case shall 
be diligently prosecuted to completion. … 
    (4) If, at the hearing, the person owing child or spousal support is called for examination as an 
adverse party and such person refuses to answer upon the ground that his or her testimony may 
be incriminating, the court may, upon the motion of the county attorney or authorized attorney, 
require the person to answer and produce the evidence. In such a case the evidence produced 
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shall not be admissible in any criminal case against such person nor shall any evidence obtained 
because of the knowledge gained by such evidence be so admissible. 
 
Eliker v. Eliker, 206 Neb. 764, 295 N.W.2d 268 (1980) 
• Good discussion of distinction between civil and criminal contempt 
• Where a divorced husband neglects to apply for a modification of the divorce 

decree, in spite of the fact that sufficient grounds exist to warrant modification, the 
mere existence of such grounds with respect to payments due under the decree is 
not available as a defense to proceedings for contempt for violating the decree.  

 
Maddux v. Maddux, 239 Neb. 239, 475 N.W.2d 524 (1991) 
- Discusses the distinction between civil, or coercive, and punitive contempt 

sanctions. When a coercive sanction is imposed, the contemner holds the keys to 
his jail cell, in that the sentence is conditioned upon his continued noncompliance. A 
punitive sanction is akin to a criminal sentence, in that it is not subject to mitigation 
should the contemner comply with the court order.  

- In contempt cases punitive sanctions are reviewable by appeal, whereas coercive 
sanctions can only be attacked collaterally by habeas corpus.  

- When a commitment to jail is utilized as a coercive sanction in a civil contempt 
proceeding involving willful and contumacious failure to pay child support, a court 
may sentence the contemner to jail for a specified period, provided the court order 
permits the contemner to purge himself or herself of contempt and be released from 
jail upon payment of a reasonable amount of money toward the back child support.  

- To be reasonable, the amount of money required to be paid for a contemner to 
purge himself or herself of contempt of court must be within the contemner's ability 
to pay. The trial court may take into consideration not only the assets and financial 
condition of the contemner and the contemner's ability to raise money, but also the 
contemner's ability to earn money through a work release program while the 
contemner serves the coercive sanction in jail. If a contemner complains that he or 
she does not have the ability to comply with the purge order, the burden is on them  
to prove that inability.  

- Depending upon the equities involved, retroactive modification of a child support 
order to the filing date of the application for modification may be ordered.  

 
Michael B. v. Donna M., 11 Neb. App. 346, 652 N.W.2d 618 (2002)  
• When a coercive sanction is imposed, the contemnor holds the keys to his or her jail 

cell because the sentence is conditioned upon the contemnor’s continued 
noncompliance with the court’s order. Id. An order imposing a coercive sanction in a 
civil contempt proceeding is always subject to modification by the contemnor’s 
conduct and thus is not a final, appealable order. 

 
Richardson v. Anderson, 604 N.W.2d 427, 8 Neb. App. 923 (2000) 
     Discusses also the Unclean Hands Doctrine 
• A parent has no right to insist upon the pursuit of fruitless dreams of success. There 

comes a time when a parent who is a would-be entrepreneur but is unsuccessful 
must simply become employed.  

• [The noncustodial parent] cannot remain unemployed while he lives in an impressive 
style and use that lack of employment as an excuse for not paying child support.  
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Corporations 

 
Gangwish v. Gangwish, 267 Neb. 901, 678 N.W.2d 503 (2004)  
• While building equity in a corporation in lieu of taking salary can be a wise business 

decision, the "'support of one's children is a fundamental obligation which takes 
precedence over almost everything else. 

• It would simply be inequitable for the children to suffer because of the father's 
decision to build value in the corporation by depressing his salary.  

• Courts must consider, in addition to looking at the noncustodial parent’s reported 
income, (1) the in-kind benefits, e.g., perquisites, that the parent received from the 
corporation; (2) the corporation's depreciation expenses; and (3) with due regard for 
business realities, the amount of the corporation's income which should equitably 
have been attributed to the parent.  

 
 

A Bit about Custody & Visitation 
(See also Child Support Guidelines) 

 
§43-1226 – 43-1266 are provisions of the Uniform Child Custody Jurisdiction and 
Enforcement Act  - UCCJA (RRS Nebraska 2003) 
 
Neb. Rev. Stat. § 42-364(2) (Reissue 1998) provides that in determining a child’s best interests 
in custody and visitation matters, the factors to be considered shall include, but not be limited to, 
the following:  

(a) The relationship of the minor child to each parent prior to the commencement of the 
action or any subsequent hearing; 
(b) The desires and wishes of the minor child if of an age of comprehension regardless of 
chronological age, when such desires and wishes are based on sound reasoning; 
(c) The general health, welfare, and social behavior of the minor child; and 
(d) Credible evidence of abuse inflicted on any family or household member. 

 
Eliker v. Eliker, 206 Neb. 764, 295 N.W.2d 268 (1980).  
• Questions of custody and support are not controllable by agreement of the parties.  
     Time may heal all wounds, but it does not make child support go away. 
 
Gartner v. Hume, 12 Neb. App. 741 Filed August 24, 2004 
• Child Custody. To prevail on a motion to remove a minor child to another jurisdiction, 

the custodial parent must first satisfy the court that he or she has a legitimate reason 
for leaving the state. After clearing that threshold, the custodial parent must next 
demonstrate that it is in the child’s best interests to continue living with him or her. 

 
Haynes v. Haynes, 205 Neb. 35, 286 N.W.2d 108 (1979) 
• While it is true that a parent has a natural right to the custody of his child, the court is 

not bound as a matter of law to restore a child to a parent under any and all 
circumstances. The welfare of a child of tender years is paramount to the wishes of 
the parent where it has formed a natural attachment for persons who have long been 
in the relation of parents with the parents’ approval and consent 
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Hibbard v. Hibbard, 230 Neb. 364, 366, 431 N.W.2d 637, 639 (1988).  
• Children have the right to be treated as interested and affected persons and not as 

pawns or chattel of either or both parents.  
 
Hickenbottom v. Hickenbottom; 239 Neb. 579; 477 N.W.2d 8 (1991) 
• [T]he parties in a proceeding to dissolve a marriage cannot control the disposition of 

minor children by agreement. Hicks v. Hicks, 223 Neb. 189, 388 N.W.2d 510 (1986) 
• A stepfather is the husband of a child's mother by virtue of a marriage subsequent 

to that of which the child is the offspring; thus, a husband who divorces the mother of 
such a child is no longer the child's stepfather. 

• under appropriate circumstances, an ex-stepparent is entitled to visitation with a 
former stepchild.  

 
In re Interest of Brian B. et al., 268 Neb. 870, 689 N.W.2d 184 (2004) 
• The right of parents to maintain custody of their child is a natural right, subject only 

to the paramount interest which the public has in the protection of the rights of the 
child.  

 
State on behalf of Combs v. O'Neal, 11 Neb. App. 890, 662 N.W.2d 231 (2003)  
• The “parental preference doctrine” holds that in a child custody controversy between 

a biological parent and one who is neither a biological nor an adoptive parent, the 
biological parent has a superior right to custody of the child. In re Stephanie H. et 
al., 10 Neb. App. 908, 639 N.W.2d 668 (2002), citing In re Interest of Amber G. et 
al., 250 Neb. 973, 554 N.W.2d 142 (1996).  

• A court may not properly deprive a biological or adoptive parent of the custody of the 
minor child unless it is affirmatively shown that such parent is unfit to perform the 
duties imposed by the relationship or has forfeited that right 

• Parental forfeiture means that parental rights “‘may be forfeited by substantial, 
continuous, and repeated neglect of a child and a failure to discharge the duties of 
parental care and protection.’” In re Interest of Eric O. & Shane O., 9 Neb. App. 
676, 685, 617 N.W.2d 824, 832 (2000).  

• The Nebraska Supreme Court has stated that a person standing in loco parentis to a 
child is one who has put himself or herself in the situation of a lawful parent by 
assuming the obligations incident to the parental relationship, without going through 
the formalities necessary to a legal adoption, and the rights, duties, and liabilities of 
such person are the same as those of the lawful parent. In re Interest of Destiny 
S., 263 Neb. 255, 639 N.W.2d 400 (2002), citing Weinand v. Weinand, 260 Neb. 
146, 616 N.W.2d 1 (2000). 

 
State o/b/o Pathammavong v. Pathammavong, 268 Neb. 1, 679 N.W.2d 749 (2004) 
• While an unwed mother is initially entitled to automatic custody of the 

child, the issue must ultimately be resolved on the basis of the fitness of 
the parents and the best interests of the child. 

 
Welch v. Welch, Jr., 246 Neb. 435, 519 N.W.2d 262 (1994) 
• As a general rule, the custodial parent's right of support and the noncustodial 

parent's right of visitation are entitled to separate enforcement. A failure to pay child 
support does not justify a parent's unilateral withdrawal of visitation rights, and a 
failure to allow visitation does not justify a parent's unilateral nonpayment of support.  
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• a court may suspend child support payments when the custodial parent deprives the 
noncustodial parent of visitation and there is no showing that the children are in 
need. 

 
Weinand v. Weinand, 260 Neb. 146, 616 N.W.2d 1 (2000) 
• [A]bsent exceptional circumstances that invoke equitable principles, an ex-

stepparent generally does not have a duty to support an ex-stepchild after the 
termination of the marriage to the child's biological parent.  

• A district court in a dissolution action, acting pursuant to Neb. Rev. Stat. § 42-364 
(Reissue 1998), has jurisdiction to grant rights of visitation to an ex-stepparent when 
that ex-stepparent establishes that during the marriage he or she acted as a parent 
to the stepchild.  

• Must an ex-stepparent who is awarded rights of reasonable visitation in a divorce 
decree pay child support as a consequence of such an award when that child is now 
living with, and being supported by, both her natural mother and the man judicially 
determined to be her natural father? 

• In the absence of a statute, it is clear that the common law does not impose a 
liability for support upon stepparents except in some instances where the stepparent 
voluntarily takes the stepchild into his or her family and assumes, in loco parentis, 
the obligations incident to a parental relationship. (continued) 

• The Nebraska divorce statutes do not impose a duty upon any individual other than 
a parent to pay for the support of minor  

• We, therefore, hold that in circumstances where a minor child is living with, and 
being supported by, both of his or her natural parents, the statutory responsibility for 
the child's support is solely that of the natural parents.  The ex-stepfather, can no 
longer be statutorily obligated for the support of his ex-stepdaughter 

 
 

Disestablishment and related 
 
Day vs. Heller, 264 Neb. 934, 653 N.W.2d 475  (2002) 
 Wife became pregnant during marriage with child of boyfriend.  Wife held out 
pregnancy and child born to her as being husband’s child.  Parties divorced 4 years 
after birth of child.  Husband was ordered to pay child support and granted visitation.  
Eight years of child support payments and visitations later ex-husband discovered that 
he was not biological father of child.  He was pissed, and sued.     
- Question Presented: Will Nebraska recognize a tort or assumpsit cause of action 

against a mother for her misrepresentation and concealment of biological 
fatherhood?  

- Holding: In effect, ex-husband is saying, "He is not my son; I want my money back." 
“[A] tort or assumpsit claim that seeks to recover for the creation of a parent-child 
relationship has the effect of saying "I wish you had never been born" to a child who, 
before the revelation of biological fatherhood, was under the impression that he or 
she had a father who loved him or her.”  “We decline to allow a party to use a tort or 
assumpsit claim as a means for sending or reinforcing this message.“ 

- Ex-husband’s tort and assumpsit causes of action are contrary to public policy. 
“We do not believe that having a close and loving relationship "imposed" on one 
because of a misrepresentation of biological fatherhood is the type of "harm" that the 
law should attempt to remedy.  
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- It does not lie within the power of any judicial system to remedy all human wrongs,   
and to attempt to correct such wrongs or give relief from their effects may do more 
social damage than if the law leaves them alone. (citation omitted)  

- The court does not address ex-husbands res judicata and collateral estoppel 
arguments.  

 
State on behalf of L.L.B. v. Hill, 268 Neb. 355, ____ NW2d ____ (July 2004)  
 This case involves the disestablishment of paternity some 5 years after the 
default order was entered.  No “replacement father” was involved.  The state did not 
object to the disestablishment after DNA tests came back showing the legal father to not 
be the biological dad.  The state appealed the sole issue of the district court’s vacation 
of child support arrears.  The supreme court reversed the vacation on equitable 
grounds.  Query:  does this case open the door to legal fathers challenging existing 
paternity orders years later? 
- Judgments: Equity: Time. A litigant seeking the vacation or modification of a prior 

judgment after term may take one of two routes. The litigant may proceed either 
under Neb. Rev. Stat. § 25-2001 (Cum. Supp. 2002) or under the district court’s 
independent equity jurisdiction.  

- To be entitled to equitable relief from a judgment, a party must show that the 
situation is not due to his or her fault, neglect, or carelessness.  

 

Domicile 
 
Clymer v. La Velle, 194 Neb. 91, 230 N.W.2d 213 (1975) 
Palagi v. Palagi, 10 Neb. App. 231, 627 N.W.2d 765 (2001) 
• Domicile is that place where a person has his or her true, fixed, and permanent 

home. 
• The habitation or residence of a minor child is, by operation of law, determined and 

fixed by that of the parent legally entitled to the custody and control of the child 
unless the parent has voluntarily surrendered such right. 

• Where parents of the child are separated by a decree of divorce, the child's domicile 
normally follows that of the parent who has custody by virtue of the decree of 
divorce. This is true without regard to the child's physical location. 

• A minor child may acquire a domicile of choice only if he or she is emancipated.  
 

Due Process 
 

Conn v. Conn, 13 Neb. App. 472 (April, 2005) 
• A prisoner has no absolute constitutional right to be released from prison so that the 

prisoner can be present at a hearing in a civil action. 
• The U.S. and Nebraska Constitutions provide that no person shall be deprived of 

life, liberty, or property without due process of law. U.S. Const. amends. V and XIV; 
Neb. Const. art. I, § 3. “When a person has a right to be heard, procedural due 
process includes . . . a reasonable opportunity to refute or defend against a charge 
or accusation [and] a reasonable opportunity to confront and cross-examine adverse 
witnesses and present evidence on the charge or accusation . . . .” 
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• Although due process does not require the appointment of counsel to represent a 
prisoner in a private civil matter, due process does require that the prisoner receive 
meaningful access to the courts to defend against suits brought against him or her. 

• Where due process so requires, we do not read § 42-356 to prohibit a trial court from 
allowing one of the parties to appear by telephone during a final hearing held in open 
court upon the oral testimony of witnesses. 

 

Duty to Support; Duration of Support 
 

Finnern v. Bruner, 167 Neb. 281, 92 N.W.2d 785  (1958) 
• A decree awarding alimony and child support in an action for divorce does not 

become dormant by lapse of time and the defense of the statute of limitations is not 
available to defeat recovery of delinquent payments.  

 
Foster v. Foster, 266 Neb. 32, 662 NW2d 191 (2003)  
• It is clear that the marriage dissolution statutes do not empower district courts to 

order a parent to contribute to the support of children beyond their majority. 
 
Groseth v. Groseth, 257 Neb. 525, 600 N.W.2d 159 (1999) 
• Courts have jurisdiction to enforce court-approved settlement agreements wherein a 

parent voluntarily promises to support a child beyond the age of majority. 
 
Henderson v. Henderson, 264 Neb. 916, 653 N.W.2d 226 (2002)  
• Parents have a duty to support their minor children until they reach majority or are 

emancipated 
• In effect, the mother asks us to read the word "minor" out of the statute and to add 

words such as to include adult children who are handicapped to the extent they 
cannot support themselves. More than that, she wishes us to write into the statute a 
requirement that divorced parents maintain their handicapped offspring in an 
institution of higher learning to an indefinite age. This we cannot do. 

 
Henke v. Guerrero, 13 Neb. App. 337, 692 N.W.2d 762 (2005) 
• The requirement of support begins at the time of the birth of a child, whether the 

child is born in lawful wedlock or otherwise.  
 
Kracman v. Kracman, 232 Neb. 152, 440 N.W.2d 194 (1989) 
• In this case, custodial parent sought to waive all past due child support as part of a 

joint application to modify support. The court refused to go along with the stipulation. 
• Questions of custody and support are not controllable by agreement of the parties. 

Eliker v. Eliker, 206 Neb. 764, 295 N.W.2d 268 (1980).  
• Courts are without authority to reduce the amount of accrued child support (absent 

equitable estoppel). 
 
Meyers v. Meyers, 222 Neb. 370, 383 N.W.2d 784 (1986). 
• § 42-364 is clear and unambiguous in conferring authority to compel divorced 

parents to support minor children, but also clear and unambiguous in conferring no 
authority for the support of adult children.   

 14



• The dissolution statutes do not empower courts to order a parent to contribute to the 
support of an adult handicapped child.  

 
But distinguish: 
 Parents can agree to enter into a property settlement agreement that, among 
other things, calls for one parent to support a child of the marriage beyond that child’s 
emancipation.  Such agreements may be binding and enforceable by the district court 
(but not the child support authorities). 
 
State on Behalf of J. R. v. Mendoza, 240 Neb. 149, 481 N.W.2d 165 (1992) 
• Stepparent must legally support minor child living in his/her home.  Obligation ends 

when child emancipates, or when stepparent becomes divorced from parent of child. 
See Neb. Rev. Stat. § 28-705(1)  

 
Sylvis v. Walling, 248 Neb. 168, 532 N.W.2d 312 (1995).  
• The duty to support one's child begins at birth. 
 
 

Earning Capacity 
 
Claborn v. Claborn, 267 Neb. 201, 673 N.W.2d 533 (2004) 
• Paragraph D of the guidelines also provides that if applicable, earning capacity may 

be considered in lieu of a parent's actual, present income and may include factors 
such as work history, education, occupational skills, and job opportunities.  

 
Henke v. Guerrero, 13 Neb. App. 337, 692 N.W.2d 762 (2005) 
• Child support may be based on a parent’s earning capacity when a parent voluntarily 

leaves employment and a reduction in that parent’s support obligation would 
seriously impair the needs of the children.  

• Earning capacity may be used as a basis for an initial determination of child support 
under the Nebraska Child Support Guidelines where evidence is presented that the 
parent is capable of realizing such capacity through reasonable effort.  

 
Rauch v. Rauch, 256 Neb. 257, 590 N.W.2d 170 (1999) 
• The guidelines provide that if applicable, earning capacity may be considered in lieu 

of a parent's actual, present income. Nebraska Child Support Guidelines, paragraph 
D. This is especially true when it appears that the parent is capable of earning more 
income than is presently being earned.   See also Gangwish v. Gangwish, 267 
Neb. 901, 678 N.W.2d 503 (2004). 

• The court did not abuse its discretion when it deviated from the guidelines by not 
considering farming losses when calculating the noncustodial parent’s monthly 
income.  

 
Robbins v. Robbins, 3 Neb. App. 953, 958, 536 N.W.2d 77, 82 (1995)  
• Basing the child support on the speculation of a future job and income is contrary to 

the dictates of the guidelines.  
 
State On Behalf Of Hopkins v. Batt, 253 Neb. 852, 573 N.W.2d 425 (1998) 
• [T]he guidelines permit a court to consider a person's earning capacity rather than 

simply his or her actual earnings. 
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Emancipation & Related 

 
Palagi v. Palagi, 10 Neb. App. 231, 627 N.W.2d 765 (2001) 
 Nebraska divorce.  Parties continued to reside in Nebraska, but 18 yr old child 
went away to college in Kansas, which has an 18 year age of emancipation.  Obligor 
parent wanted to stop paying child support. 
• Emancipation means the freeing of the child for a portion of its minority from the 

care, custody, control, and service of its parents.  
• Emancipation occurs where the parent renounces all the legal duties and voluntarily 

surrenders all the legal rights of his or her position to the child or to others. 
• A child who moves out of a custodial parent's home for a short time is not 

emancipated if that child continues to be supported by a parent. 
• In order to acquire a domicile by choice, there must be a concurrence of (1) 

residence (physical presence) in the new locality and (2) an intention to remain there 
• This state also has a significant interest in having its law applied to its divorce 

decree, which still governs the matter of child support obligations between two of this 
state's citizens.  

• a number of courts have declined to apply either a newly enacted age of majority or 
another state's age of majority to a preexisting support decree. These cases reason 
that at the time the support agreement was issued, the parties intended the age of 
majority in support orders to mean the age of majority existing when the support 
order originated. 

• The habitation or residence of a minor child is, by operation of law, determined and 
fixed by that of the parent legally entitled to the custody and control of the child 
unless the parent has voluntarily surrendered such right. 

• The only way Eva could acquire a Kansas domicile is by becoming emancipated.  
• The emancipation of a child by a parent may be proved by circumstantial evidence 

or may be implied from the conduct of the parties 
 
Wulff V. Wulff, 243 Neb. 616, 500 N.W.2d 845 (1993) 
• Whether there has been an emancipation is a question of fact, but what is 

emancipation is a question of law.  
• Emancipation is not necessarily a continuing status; even if once established, it may 

be terminated at any time during the child's minority.  
• Giving birth may be one factor to be considered in the determination of whether a 

minor has achieved a new status or position inconsistent with parental control, but 
should not alone be dispositive.  

 
24A Am. Jur. 2d Divorce and Separation § 1042 (1998)  

[a] child who is attending college full-time, living with a parent during vacations 
and holidays, and who is employed only in the summer, is not emancipated. 
Likewise, a child who lives away from home but whose parents pay a substantial 
amount of money for medical and educational expenses and independent-living 
arrangements is not emancipated. 
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Equity, Equitable Estoppel, Equitable Credit 
 
Berg v. Berg, 238 Neb 527, 471 N.W.2d 435 (1991) Permits equitable credits 
 
Cotton v. Cotton, 222 Neb. 306, 383 NW2d 739 (1986) 
• A court has an inherent power to determine the status of its judgments. The district 

court may, on motion and satisfactory proof that a judgment had been fully paid or 
satisfied by the act of the parties thereto, order it discharged and canceled of record. 

 
Gress v. Gress; 257 Neb. 112; 596 N.W.2d 8 (1999) 
Hanthorn v. Hanthorn 236 Neb 225 (1990)   
• Social Security payments made to a parent’s child on account of the parent’s 

disability should be considered as credits towards the parents’ court ordered 
obligation in the absence of circumstances making credit inequitable. Such benefit 
payments are the result of the obligor's disability and are a substitute for the obligor's 
loss of earning power and his or her obligation to pay for the support of his or her 
dependents.  

• Social security payments satisfy court ordered child support on a month by month 
basis.  They may not be carried over to satisfy court ordered support amounts in 
future months. 

• With regard to social security benefits, a non-custodial parent may be entitled to an 
equitable credit against child support arrearages, with certain qualifications, but 
there is no entitlement to credit against future child support payments. Future 
obligations are not yet accrued, and because they are subject to modification, 
they are not ascertainable.  

• Excess Social Security benefits should be applied to child support arrearage which 
has accrued since the date of the occurrence which entitled the parent to receive 
such benefits. 

• The credit allowed for Social Security benefit payments is equitable in nature. 
• The date of the occurrence which entitles a person to Social Security benefits should 

be used for purposes of establishing when the benefits may be utilized as a 
substitute for income. Equitable considerations lead us to allow excess Social 
Security dependency benefits to be credited against child support arrearage which 
has accrued from the date of the occurrence which entitled the parent to such 
benefits, unless the allowance of such credit, in the particular case, would be 
inequitable.  

 
Griess v. Griess; 608 N.W.2d 217, 9 Neb. App. 105 (2000) 
• An almost bizarre set of facts.  Parties’ child support was erroneously modified, and 

obligated parent was then court ordered to pay much more child support than he 
should have been ordered to pay under the guidelines.  No one caught the error until 
he overpaid his support by more than $18,000.  He then filed an action seeking 
credit against his future child support obligation.  The court struggled with this, given 
that his own attorney overlooked the glaring error, but ultimately granted an 
equitable credit against his future child support obligation.  It was clear that the  
Court of Appeals gave considerable weight in it’s decision to the fact that the 
custodial parent had testified that she did not need the child support money and 
“never” relied on it in providing support for her children. 
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• Whether overpayments of child support should be credited against future child 
support is a question of law.  

• A future payment of child support is not accrued and vested, and therefore a court 
may modify the amount of child support due in the future but may generally not 
forgive or modify past-due child support.  

• The general rule is that no credit is given for voluntary overpayments of child 
support, even if they are made under a mistaken belief that they are legally required.  
See also Palagi v. Palagi, 10 Neb. App. 231, 627 N.W.2d 765 (2001).  Exceptions 
are made to the 'no credit for voluntary overpayment rule' when the equities of the 
circumstances demand it and when allowing a credit will not work a hardship on the 
minor children. 

• Equitable remedies are a special blend of what is necessary, what is fair, and 
what is workable.  

• Where a situation exists which is contrary to the principles of equity and which can 
be redressed within the scope of judicial action, a court of equity will devise a 
remedy to meet the situation.  

 
Henderson v. Henderson, 264 Neb. 916, 653 N.W.2d 226 (2002) 
• A noncustodial parent is entitled to credit against a monthly child support obligation 

for Social Security benefits paid to his or her minor child as a result of the 
noncustodial parent’s post divorce disability. 

• The credit is an equitable credit, which in no way modifies the underlying obligation 
to pay for the support of the dependents.  See Gress v. Gress, 257 N.W.2d 112  

• Social Security disability insurance program benefits are not means-tested public 
assistance benefits, but are based on prior earnings of the recipient, not on the 
financial need of the recipient. 

 
Henke v. Guerrero, 13 Neb. App. 337, 692 N.W.2d 762  (2005) 
• While a paternity action is one at law, the award of child support in such an action is 

equitable in nature.   “Child support is equitable relief.” 
• A trial court's award of child support in a paternity case will not be disturbed on 

appeal in the absence of an abuse of discretion by the trial court.  
 
Jameson v. Jameson, 13 Neb. App. 703 (2005) 

For several years, Father voluntarily increased the amount of child support he paid 
through the child support payment office, resulting in a $19,000 overpayment according 
to the records of the clerk of district court.  Mother sought erasure of credit, claiming that 
overpayments were not an accident but represented voluntary payments by father.  
(Parents had agreed informally that support should be increased, but did not seek 
judicial ratification of their informal agreement) 

Held: Credit is erased, and Father cannot apply overpayments to offset his later 
underpayments of support. 
• Whether overpayments of child support should be credited retroactively against child 

support payments in arrears is a question of law.  See Palagi v. Palagi, 10 Neb. 
App. 231, 627 N.W.2d 765 (2001).  

• The general rule for support overpayment claims is that no credit is given for 
voluntary overpayments of child support, even if they are made under a mistaken 
belief that they are legally required.  Exceptions are made to the “no credit for 
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voluntary overpayment of child support rule” when the equities of the circumstances 
demand it and when allowing a credit will not work a hardship on the minor children.  

 
Laschanzky v. Laschanzky, 246 Neb. 705; 523 N.W.2d 29 (1994) 
• A court of equity does not have discretion to allow or withhold interest in cases 

where interest is recoverable as a matter of right.  
 
Redick v. Redick, 220 Neb. 86, 368 N.W.2d 463 (1985) 
• Pleadings: Estoppel: Proof. The burden of proof rests on the party who pleads an 

estoppel to establish the facts upon which the estoppel is based.  
• Estoppel. Among the elements necessary to be proved to establish the defense of 

estoppel are: conduct which amounts to a false representation or concealment of 
material facts, or, at least, which is calculated to convey the impression that the facts 
are otherwise than, and inconsistent with, those which the party subsequently 
attempts to assert; and action or inaction based thereon of such a character as to 
change the position or status of the party claiming the estoppel, to his injury, 
detriment, or prejudice. 

 
Smith v. Smith, 201 Neb. 21, 265 N.W.2d 855 (1978) [a/k/a Harrison v. Smith] 
- In rare cases a court may find that is party is equitably estopped from collecting 

installments accruing after some affirmative action which would ordinarily terminate 
future installments.  

- “The securing of the consent of the father to an adoption by another of his child is 
such action which by its nature should terminate further liability for child support.” 

- “The courts of other jurisdictions are not in agreement as to whether a consent to an 
adoption will terminate future child support installments if the adoption is not 
completed. We believe strong equitable considerations support those cases holding 
it should do so.” 

 
State on Behalf of Hopkins v. Batt, 253 Neb. 852, 573 N.W.2d 425 (1998) 
• Equitable estoppel is a bar which precludes a party from denying or asserting 

anything to the contrary of those matters established as the truth by his own deeds, 
acts, or representations. 

• The elements of equitable estoppel are, as to the party estopped,  
(1) conduct which amounts to a false representation or concealment of material 

facts or, at least, which is calculated to convey the impression that the facts 
are otherwise than, and inconsistent with, those which the party subsequently 
attempts to assert;  

(2) the intention, or at least the expectation, that such conduct shall be acted 
upon by, or influence, the other party or other persons; and  

(3) knowledge, actual or constructive, of the real facts; and as to the other party, 
(4) lack of knowledge and of the means of knowledge of the truth as to the facts 

in question;  
(5) reliance, in good faith, upon the conduct or statements of the party to be 

estopped; and  
(6) action or inaction based thereon of such a character as to change the position 

or status of the party claiming the estoppel, to his injury, detriment, or 
prejudice. 

• Someone who is not a party to the pending court action may not be estopped. 
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State on behalf of L.L.B. v. Hill, 268 Neb. 355 (2004) 
• To be entitled to equitable relief from a judgment, a party must show that the 

situation is not due to his or her "fault, neglect, or carelessness 
• Here, Hill does not deny that he received notice of the 1996 petition to establish 

paternity and the State's motion for DNA testing. Instead of having the testing done, 
he failed to appear, resulting in a default judgment. …Even though he firmly 
believed that he was not the child's father, he did nothing until the State commenced 
contempt proceedings in 2002, almost 5 years after the dismissal of his motion to 
vacate in term. It was Hill's inexcusable lack of diligence which led to the 
accumulation of the arrearages, and as a result, equity will not aid him in vacating 
those arrearages. 

 
State on Behalf of J. R. v. Mendoza, 240 Neb. 149, 481 N.W.2d 165 (1992) 
• (Discussed in more detail elsewhere in this outline) Is a party who signs and files a 

sworn acknowledgment of paternity with the department of vital statistics for 
purposes of obtaining a new birth certificate conclusively established as the child's 
"legal father?"   “[W]e decline to give such an acknowledgment conclusive effect.”  

• “[C]oncerns regarding the stigma of illegitimacy should not outweigh the primary 
purposes of the filiation statutes: identifying the biological fathers of children born out 
of wedlock and imposing on them an obligation of support.” 

 
Truman v. Truman, 256 Neb. 628, 591 N.W.2d 81 (1999) 
- The doctrine of equitable estoppel could operate to excuse the payment of accrued 

child support under appropriate factual circumstances 
- The elements of equitable estoppel are, as to party estopped,  

(1) conduct which amounts to a false representation or concealment of material 
facts, or, at least, which is calculated to convey the impression that the facts are 
otherwise than, and inconsistent with, those which the party subsequently 
attempts to assert;  

(2) the intention, or at least the expectation, that such conduct shall be acted upon 
by, or influence, the other party or other persons' and  

(3) knowledge, actual or constructive, of the real facts' and as to the other party,  
(4) lack of knowledge and of the means of knowledge of the truth as to the facts in 

question;  
(5) reliance, in good faith, upon the conduct or statements of the party to be 

estopped; and  
(6) action or inaction based thereon of such a character as to change the position or 

status of the party claiming the estoppel, to his injury, detriment, or prejudice.  
 
Williams v. Williams, 206 Neb. 630, 294 N.W.2d 357 (1980) 
- While equitable estoppel may be applicable in delinquent child support cases, the 

mere execution of a document consenting to the adoption of a child, standing 
alone, is insufficient to justify imposing the doctrine of equitable estoppel to deny to 
custodial parent the benefits of a previously entered order of support. 

 
Weaver v. Compton III, 605 N.W.2d 478 (2000) 
• It is not error to credit an obligated parent’s child support balance sheet with cash 

payments and non-monetary assets (a car) sent to the custodial parent directly by 
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the obligated parent’s relatives, which payments were intended for use in the 
support of the minor child. 

 
Extradition – Costs 

 
State v. Smith, 13 Neb. App. 477 (May 2005) 
• We…find no abuse of discretion in the determination of the trial court that costs of 

prosecution (which can be taxed to the defendant) include the expenses of 
extradition.  

• Neb. Rev. Stat. § 29-752 (Cum. Supp. 2004) expressly contemplates the expenses 
of transportation in connection with an extradition, stating:  

When the punishment of the crime is the confinement of the criminal in a 
Department of Correctional Services adult correctional facility, the expenses 
shall be paid out of the state treasury on the certificate of the Governor and 
warrant of the State Treasurer and Director of Administrative Services. In all 
other cases the expenses shall be paid out of the county treasury in the 
county wherein the crime is alleged to have been committed. The expenses 
shall be the fees paid to the officers of the state on whose Governor the 
requisition is made and shall be equal to the mileage rate authorized in 
section 81-1176 for each mile which is necessary to travel in returning such 
prisoner. 

Foster Care 
 
In re Interest of Antonio S. & Priscilla S., 270 Neb. 792 (Dec. 23, 2005) 
• Generally, custody of a minor ward is an incident of guardianship.  
• Where a guardianship is established under the Nebraska Juvenile Code as a means 

of providing permanency for adjudicated children who have been in the temporary 
custody of the Department of Health and Human Services, custody is necessarily 
transferred from the department to the appointed guardian(s) by operation of law.  

 

Guidelines Issues 
(including sufficient and insufficient reasons for deviating from the guidelines) 

 
Paragraph C of the Nebraska Child Support Guidelines specifically declares that: “All 
orders for child support, including modifications, must include a basic income and support 
calculation worksheet” from the child support guidelines.  
 
Paragraph C of the Nebraska Child Support Guidelines states in part:  
 
All orders for child support obligations shall be established in accordance with the 
provisions of the guidelines unless the court finds that one or both parties have produced 
sufficient evidence to rebut the presumption that the guidelines should be applied. All 
stipulated agreements for child support must be reviewed against the guidelines and if a 
deviation exists and is approved by the court, specific findings giving the reason for the 
deviation must be made. 
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Bevins v. Gettman, 13 Neb. App. 555 (May 2005) 
• A stipulation for child support is not binding on the court. 
• A stipulation voluntarily entered into…will be respected and enforced by the courts 

when such stipulation is not contrary to sound public policy.  
• Generally, settlements in domestic cases are binding on the court unless 

unconscionable, but …terms of a settlement concerning support and custody of 
children are excepted from that rule.  (Citing Walters v. Walters, 12 Neb. App. 340, 
673 N.W.2d 585 (2004)).  

• Public policy at work here is well established-that the child support guidelines control 
the setting of child support, including whether there are grounds for a deviation.   
Paragraph C is very specific about the requirements for employing a deviation from 
the guidelines. 

• Worksheet 3 `Calculation for Joint Physical Custody' shall not be utilized in the 
calculation of child support unless the parties have specifically been awarded “joint 
physical custody.” Child support calculated on the basis of joint custody is 
fundamentally incorrect, absent a finding of a deviation which would justify such 
calculation.  (where father awarded 5 overnight visits every 14 days and half of 
summer vacation, plus alternating holidays, held not joint custody) 

• With respect to child support, the facts and the guidelines control the calculation -- 
the parties cannot control the calculation by stipulation, unless the stipulation 
comports with the guidelines. 

• Where child spends 50% of summer vacation time with noncustodial parent, that 
parent should receive a 50% abatement in his child support for the months of June, 
July and August. 

 
Brooks v. Brooks, 261 Neb. 289, 622 N.W.2d 670 (2001) 
• The guidelines offer flexibility and guidance, with the understanding that not every 

child support scenario will fit neatly into the calculation structure. 
• There is no precise mathematical formula applicable to situations where a court 

deviates from the guidelines when children from subsequent relationships are 
involved. Subsequent familial relationships vary widely from case to case.  

• When a deviation from the guidelines is appropriate, the trial court should 
consider both parents’ support obligations to all children involved in the 
relationships. In considering the obligation to those subsequent children, the trial 
court should take into consideration the income of the other parent of these children 
as well as any other equitable considerations.         

• When a trial court deviates from the child support guidelines in setting support, the 
court shall also state the amount of support that would have been required under the 
guidelines, absent the deviation.  The reason for the deviation should also be stated, 
and/or the court should create worksheet 5 from the guidelines and file it in the court 
file. 

                        
Claborn v. Claborn, 267 Neb. 201, 673 N.W.2d 533 (2004) 
• Paragraph D of the guidelines also provides that if applicable, earning capacity may 

be considered in lieu of a parent's actual, present income and may include factors 
such as work history, education, occupational skills, and job opportunities.  
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Coffey v. Coffey, 11 Neb. App. 788, 661 N.W.2d 327  (2003) 
• Alimony paid to the non-custodial parent by the custodial parent is not income for 

purposes of calculating the child support obligation of the non-custodial parent. Kelly 
v. Kelly, 2 Neb. App. 399, 510 N.W.2d 90 (1993), reversed on other grounds 246 
Neb. 55, 516 N.W.2d 612 (1994).  

• Because alimony is not properly considered as income when child support is 
established, the cessation of alimony cannot be considered a diminution in income 
when determining whether there has been a material change of circumstances 
justifying a modification of child support.  See also Gallner v. Hoffman, 264 Neb. 
995, 653 N.W.2d 838 (2002) 

 
Czaplewski v. Czaplewski, 240 Neb. 629, 483 N.W.2d 751  (1992) 
• Child support guidelines are just that – guidelines.  A trial judge does not satisfy his 

duty to equitably determine child support by blindly following suggested guidelines. 
The court may deviate from the guidelines where one or both parties have provided 
sufficient evidence to rebut the presumption that the guidelines should be applied.  

• Trial court's allowance for the father's present family when determining child support 
for the previous family is allowed.  

• Modification of an award of child support is not justified unless the applicant proves 
that a material change in circumstances has occurred since the entry of the 
decree or a previous modification.  

 
Erica J. v. Dewitt, 265 Neb. 728, 659 N.W.2d 315 (2003) 
• A court is not justified in crediting $100 of the NCP’s bankruptcy plan payment 

directly against the initial child support that was computed based upon the combined 
monthly net income of both parents, in order to reduce the NCP’s child support 
obligation.  

 
Faaborg v. Faaborg; 576 N.W.2d 826 254 Neb. 501 (1998) 
• Discusses high income cases, where a party has monthly income exceeding 

$10,000. 
 
Gartner v. Hume, 12 Neb. App. 741, 686 N.W.2d 58 (2004) 
• The main principle behind the Nebraska Child Support Guidelines is to recognize 

the equal duty of both parents to contribute to the support of their children in 
proportion to their respective net incomes. 

• Under certain circumstances, an amendment to the Nebraska Child Support 
Guidelines can itself be considered a material change in circumstances 
warranting modification of a parent’s child support obligation. 

 
Gase v. Gase, 266 Neb. 975, 671 N.W.2d 223 (2003) 
• Interpretation of the Nebraska Child Support Guidelines presents a question of law, 

regarding which an appellate court is obligated to reach a conclusion independent of 
the determination reached by the court below.  

• The owner of a wholly owned subchapter S corporation is self-employed within the 
meaning of the child support guidelines. 
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Henderson v. Henderson, 264 Neb. 916, 653 N.W.2d 226 (2002)  
• The Nebraska Child Support Guidelines provide that in calculating the amount of 

support to be paid, a court must consider the total monthly income, defined as the 
income of both parties derived from all sources, except all means-tested public 
assistance benefits.  Social Security disability insurance program benefits are not 
means-tested public assistance benefits, but are based on prior earnings of the 
recipient, not on the financial need of the recipient.   

• A noncustodial parent is entitled to credit against a monthly child support obligation 
for Social Security benefits paid to his or her minor child as a result of the 
noncustodial parent’s disability.  

 
Kearney v. Kearney, 11 Neb. App. 88, 644 N.W.2d 171 (2002) 
• A court may deviate from the Nebraska Child Support Guidelines whenever the 

application of the guidelines in an individual case would be unjust or inappropriate.  
 
Lebrato v. Lebrato, 3 Neb. App. 505, 529 N.W.2d 90 (1995) 
• A payment to a bankruptcy plan in and of itself is not sufficient to rebut the 

presumption that the guidelines should be applied or to require a deviation from the 
guidelines to avoid an unjust result. 

 
Moore v. Bauer, 11 Neb. App. 572, 657 N.W.2d 25 (Feb. 2003) 
State on behalf of Rutt v. Ladd (Not designated for permanent publication – 3-30-04) 
• Under certain circumstances, it may be appropriate for a trial court to consider 

subsequently born children of a party when determining child support. This 
determination is entrusted to the discretion of the trial court.  

• We hold that the specific formula for making such calculations is left to the discretion 
of the trial court, as long as the basic principle that both families are treated as fairly 
as possible is adhered to. 

• In the event of a deviation from the guidelines, the reason for the deviation shall be 
contained in the findings portion of the decree or order, or worksheet 5 should be 
completed by the court and filed in the court file. The trial court is required to state 
the amount of support that would have been required under the guidelines 
absent the deviation.  (In other words, the trial court must include a worksheet 
showing what the child support would have been absent the deviation.) 

• The party requesting a deviation from the Nebraska Child Support Guidelines based 
upon an obligation to support offspring of a subsequent relationship bears the 
burden of providing evidence regarding the obligation, including the income of the 
other parent of the child or children of the subsequent relationship.  (In other words, 
the party seeking the deviation must present income information for the other [third] 
parent) 

• without sufficient evidence as to how the support (order) for the other children was 
established, the trial court could not determine whether the families were being 
treated as fairly as possible 

• Even though the evidence revealed that support orders were issued for his other 
children by Hall County, as well as by a New Mexico court, the obligor father failed to 
introduce the underlying worksheets or calculations--or establish that none existed. 
Thus, without the worksheets or calculations, the trial court here could not determine 
how the amount of the support obligations for the other children was determined or 
whether the amount of support was correct. 

 
 24



Peter v. Peter, 262 Neb. 1017, 637 N.W.2d 865 (2002)  
• In using Nebraska Child Support Guidelines to set or modify support, it is 

inappropriate and contrary to the best interests of the children to use income 
averaging when the obligor’s income is consistently increasing.  

• As a general matter, the parties’ current earnings are to be used in setting support. 
 
Sears v. Larson, 259 Neb. 760, 612 N.W.2d 474 (2000) 
• Paragraph C(5) of the guidelines allows a trial court in an appropriate case to 

deviate from the guidelines to allow a deduction from income based on a parent's 
student loan payment. Paragraph C of the guidelines provides that the guidelines 
shall be applied as a rebuttable presumption. However, pursuant to paragraph C(5), 
deviations from the guidelines are permissible "whenever the application of the 
guidelines in an individual case would be unjust or inappropriate."  

 
Smith-Helstrom v. Yonker, 249 Neb. 449, 544 N.W.2d 93  (1996) 
- The proper amount of child support is determined not necessarily by a parent's 

earnings, but by a parent's earning capacity.  
 
Snyder v. Chandler, No. A-00-460 (Not designated for permanent publication, 2001) 
• Paragraph R prohibits the setting of child support payments which will reduce a 

parent's net monthly income below a certain amount and further provides that the 
$50 minimum payment provided for in paragraph I is permissive and within the 
trial court's discretion. See Neb. Rev. Stat. § 49-802(1) 

 
Wilkins v. Wilkins, 269 Neb. 937 (June 2005) 
• Any deviation from the guidelines must take into consideration the best interests 

of the children.  
• The party requesting a deviation from the Nebraska Child Support Guidelines based 

upon an obligation to support offspring of a subsequent relationship bears the 
burden of providing evidence regarding the obligation, including the income of the 
other parent of the child or children of the subsequent relationship.  

• Whether a child support order should be retroactive is entrusted to the discretion of 
the trial court and will be affirmed absent an abuse of discretion.  

 
Willcock v. Willcock, 12 Neb. App. 422, 675 N.W.2d 721 (2004)
• Interpretation of the Nebraska Child Support Guidelines presents a question of law, 

regarding which an appellate court is obligated to reach a conclusion independent of 
the determination reached by the court below.  

 
Workman v. Workman, 262 Neb. 373, 381, 632 N.W.2d 286, 294 (2001 
• This court has not set forth a rigid definition of what constitutes "income," but has 

instead relied on a flexible, fact-specific inquiry that recognizes the wide variety of 
circumstances that may be presented in child support cases.  

• The reasonable contributions of a parent's new spouse to household expenses 
should not be included in the parent's gross income for purposes of determining 
child support, but may be considered in determining whether the circumstances 
warrant a deviation from the Guidelines.  
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Health Insurance 
 

42-369 (2) If the person against whom an order, decree, or judgment for child support is 
entered or the custodial parent or guardian has health insurance available to him or her 
through an employer or organization which may extend to cover any children affected 
by the order, decree, or judgment the court shall require the option to be exercised by 
either party for additional coverage which favors the best interests of the child or 
children affected unless the parties have otherwise stipulated in writing or to the court.  
 
Henke v. Guerrero, 13 Neb. App. 337 (2005) 
• Because paragraph O of the child support guidelines provides that “either parent” 

must carry health insurance on the child, the trial court had discretion in determining 
which parent should pay for it.  

• [P]aragraph O of the child support guidelines, regarding health insurance, is subject 
to paragraph R of the guidelines, the basic subsistence limitation guideline. Kearney 
v. Kearney, 11 Neb. App. 88, 644 N.W.2d 171 (2002).  In other words, if making the 
parent pay part of uncovered medical expenses would cause them to fall below the 
federal poverty guidelines, then the court cannot make them pay a portion of 
uncovered medical expenses. 

 
 

Incarceration 
 
State on behalf of Longnecker v. Longnecker, 11 Neb. App. 773, 660 N.W.2d 544 
(2003)  
• In considering a petition for the modification of child support, a different test is 

applied if an individual is incarcerated when an initial determination of child support 
is made versus when a modification of child support is sought.  

• A petition for the modification of child support will be denied if a change in financial 
condition is due to fault or voluntary wastage or dissipation of one’s talents and 
assets.  

 
Ohler v. Ohler, 220 Neb. 272, 369 N.W.2d 615 (1985)  
• Incarceration is not a material change of circumstances warranting suspension of 

child support obligation 
• Incarceration is certainly a foreseeable result of criminal activity; we find no sound 

reason to relieve one of a child support obligation by virtue of the fact that he or she 
engaged in criminal conduct.  

 
Smith v. Smith, 12 Neb. App. 597, 681 N.W.2d 57 (2004) 
• When obligated parent was incarcerated, but not yet sentenced, child support 

maybe based upon his regular rate of income pre-incarceration. 
• Distinguished from State v. Porter, below. In Smith, “There was no evidence from 

which the court could determine whether James would be sentenced to a term of 
incarceration.“ …”this case presents a factual scenario more akin to where an 
individual is not incarcerated at the time of the initial child support award.” 

 
State v. Porter, 259 Neb. 366, 610 N.W.2d 23 (2000) 
• When earning capacity is used as a basis for an initial determination of child support 

under the Nebraska Child Support Guidelines, there must be some evidence that the 
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parent is capable of realizing such capacity through reasonable effort.  When an 
individual is incarcerated at the time initial child support is determined, the 
individual’s preincarceration earnings cannot be considered.  

 
 

Income from all Sources… 
 
Total Monthly Income is defined as the "income of both parties derived from all 
sources, except all means-tested public assistance benefits and payments 
received for children of prior marriages." Nebraska Child Support Guidelines, 
paragraph D 
 
Dueling v. Dueling, 257 Neb. 862, 601 N.W.2d 516 (1999) 
• All income from employment, whether full time or part time, must be included in the 

initial calculation, which then becomes a rebuttable presumption of appropriate 
support. A parent who believes that the inclusion of certain income would be unjust 
or inappropriate may rebut the presumption by offering evidence in support of his or 
her position that a deviation from the guidelines is warranted for that reason. 

• A determination of whether to include income from a second job should be made on 
a case-by-case basis, in the context of whether deviation from the guidelines by 
exclusion of such income is necessary to achieve a fair and equitable child support 
order. 

• Relevant considerations include the previous history of employment, the qualifica- 
tions for the second job, the extent to which the parent may be under employed in 
the primary job, the health of the individual, the needs of the family, the rigors of the 
primary job and the second job, and all other circumstances. See Cochran v. 
Cochran, 14 Va. App. 827, 419 S.E.2d 419 (1992).  

• There is a presumption that income from multiple jobs should be included in 
determining a child support obligor’s child support obligation, unless the presumption 
is rebutted.  

 
Gangwish v. Gangwish, 267 Neb. 901, 678 N.W.2d 503 (2004) 
• We have not set forth a rigid definition of what constitutes “income,” but have instead 

relied on a flexible, fact-specific inquiry that recognizes the wide variety of 
circumstances that may be present in child support cases. Workman v. Workman, 
262 Neb. 373, 632 N.W.2d 286 (2001).  Thus, income for the purpose of child 
support is not necessarily synonymous with taxable income. Gase v. Gase, 266 
Neb. 975, 671 N.W.2d 223 (2003); Rhoades v. Rhoades, 258 Neb. 721, 605 
N.W.2d 454 (2000); Rauch v. Rauch, 256 Neb. 257, 590 N.W.2d 170 (1999).  

• We take a flexible approach in determining a person’s “income” for purposes of child 
support, because child support proceedings are, despite the child support 
guidelines, equitable in nature. Thus, a court is allowed, for example, to add “in-kind” 
benefits derived from an employer or third party to a party’s income 

• Equity allows a court to disregard the corporate veil when necessary to do justice. 
 
Gase v. Gase, 266 Neb. 975, 671 N.W.2d 223 (2003) 
• While the decision to participate in a retirement plan may be voluntary in the first 

instance, where contributions made to the plan thereafter become mandatory, the 
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minimum contribution required by the plan in effect at the time child support is 
calculated is deducted from income in determining a party’s net income.  

 
Mehne v. Hess, 4 Neb. App 935, 553 N.W.2d 482 (1996) 
• Entire net mount received from personal injury settlement award constitutes income 

for child support purposes 
 
Stuczynski v. Stuczynski, 238 Neb. 368, 471 N.W.2d 122 (1991) 
• A party obligated to furnish child support is not required to undertake two separate 

employments when the party has one full-time job. A spouse with a full-time job, 
which job also furnishes substantial overtime, may not be required to work at a 
second job to furnish child support. 

• Deviations are permissible under circumstances enumerated in the guidelines, 
including, "whenever the application of the guidelines in an individual case would be 
unjust or inappropriate."  Nebraska Child Support Guidelines, paragraph C(5). 

 
 

Interest 
 

§45-103 Interest; judgments; decrees; rate; exceptions.  
For decrees and judgments rendered before July 20, 2002, interest on decrees and judgments for 
the payment of money shall be fixed at a rate equal to one percentage point above the bond 
equivalent yield, as published by the Secretary of the Treasury of the United States, of the 
average accepted auction price for the last auction of fifty-two-week United States Treasury bills 
in effect on the date of entry of the judgment. For decrees and judgments rendered on and after 
July 20, 2002, interest on decrees and judgments for the payment of money shall be fixed at a 
rate equal to two percentage points above the bond investment yield, as published by the 
Secretary of the Treasury of the United States, of the average accepted auction price for the first 
auction of each annual quarter of the twenty-six-week United States Treasury bills in effect on 
the date of entry of the judgment. The State Court Administrator shall distribute notice of such 
rate and any changes to it to all Nebraska judges to be in effect two weeks after the date the 
auction price is published by the Secretary of the Treasury of the United States. This interest rate 
shall not apply to:  
(1) An action in which the interest rate is specifically provided by law; or  
(2) An action founded upon an oral or written contract in which the parties have agreed to a rate 
of interest other than that specified in this section.  
 
See: http://court.nol.org/community/interestrate.htm for the present and past interest rates. 
 
 

Intervention by the State 
 
§43-512.08 Intervention in matters relating to child, spousal, or medical support; when 
authorized.  
The county attorney or authorized attorney, acting for or on behalf of the State of Nebraska, may 
intervene in any proceeding for dissolution of marriage, paternity, separate maintenance, or 
child, spousal, or medical support for the purpose of securing an order for child, spousal, or 
medical support, modifying an order for child or medical support, or modifying an order for 
child support as the result of a review of such order under sections 43-512.12 to 43-512.18.  Such 
proceedings shall be limited only to the determination of child or medical support.  Except in 
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cases in which the intervention is the result of a review under such sections, the county attorney 
or authorized attorney shall so act only when it appears that the children are not otherwise 
represented by counsel.  
Laws 1976, LB 926, § 10; Laws 1985, Second Spec. Sess., LB 7, § 72; Laws 1991, LB 457, § 12; Laws 
1991, LB 715, § 11; Laws 1994, LB 1224, § 54.  
 
Gress v. Gress; 257 Neb. 112; 596 N.W.2d 8 (1999) 
• The State may become a real party in interest in a private divorce action by virtue of 

filing of a motion regarding child support, as an intervenor. See Neb. Rev. Stat. 43-
512.03 (Cum. Supp. 1996).  

Jurisdiction 
 

§42-705 Basis for jurisdiction over nonresident.  
(a) In a proceeding to establish or enforce a support order or to determine parentage, a tribunal of 
this state may exercise personal jurisdiction over a nonresident individual or the individual's 
guardian or conservator if:  
(1) The individual is personally served with notice within this state;  
(2) The individual submits to the jurisdiction of this state by consent, by entering a general 
appearance, or by filing a responsive document having the effect of waiving any contest to 
personal jurisdiction;  
(3) The individual resided with the child in this state;  
(4) The individual resided in this state and provided prenatal expenses or support for the child;  
(5) The child resides in this state as a result of the acts or directives of the individual;  
(6) The individual engaged in sexual intercourse in this state and the child may have been 
conceived by that act of intercourse;  
(7) The individual asserted parentage in this state pursuant to section 43-104.02, 71-628, 71-
640.01, or 71-640.02 with the Department of Health and Human Services Finance and Support; 
or  
(8) There is any other basis consistent with the constitutions of this state and the United States 
for the exercise of personal jurisdiction.  
(b) The basis of personal jurisdiction set forth in subsection (a) of this section or in any other law 
of this state shall not be used to acquire personal jurisdiction for a tribunal of this state to modify 
a child support order of another state unless the requirements of section 42-746 or 42-747.03 are 
met.  
Laws 1993, LB 500, § 5; Laws 1996, LB 1044, § 101; Laws 2003, LB 148, § 46.  
 
Gurnon v. Harrison, 245 Neb. 295, 512 N.W.2d 386 (1994) 
• We see no reason to treat the modification of a filiation decree differently than the 

modification of a divorce decree. In divorce proceedings, we view an application to 
modify as a supplementary proceeding. We, therefore, hold that this modification 
proceeding is supplementary to the filiation proceeding and not an independent 
proceeding or a new action. Since this is a supplementary proceeding, the district 
court retained the personal jurisdiction acquired in the original proceeding. 

 
State, Dept. of Social Services v. Cummings, 2 Neb. App. 820, 515 N.W.2d 680 (1994) 
• Act of sexual intercourse in Nebraska that leads to conception constitutes sufficient 

minimum contacts with state of Nebraska to give our court jurisdiction over out-of-
state resident in paternity action. 
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Medicaid Reimbursement 
 

State on Behalf of Dunn v. Wiegand, 2 Neb. App. 580, 512 N.W.2d 419 (1994) 
• If action is filed on behalf of minor child by the state, the state cannot seek 

reimbursement by the father for medical expenses of the mother paid by the state. 
 
 

Modification Issues/ Change in Circumstances 
(see also Guidelines, Incarceration) 

 
Nebraska Child Support Guidelines: 
Q. Modification. Application of the child support guidelines which would result in a variation by 10 
percent or more, but not less than $25, upward or downward, of the current child support obligation, child 
care obligation, or health care obligation, due to financial circumstances which have lasted 3 months and 
can reasonably be expected to last for an additional 6 months, establishes a rebuttable presumption of a 
material change of circumstances.  
Paragraph Q amended effective Jan. 1, 1996; Paragraph Q amended effective Sept. 1, 2002.  
S. Limitation on Increase. Under no circumstances shall there be an increase in support due from an 
obligor solely because of an increase in the income of the obligee.  
Paragraph S effective Sept. 1, 2002.  
T. Limitation on Decrease. An obligor shall not be allowed a reduction in an existing support order 
solely because of the birth, adoption, or acknowledgement of subsequent children of the obligor; 
however, a duty to provide regular support for subsequent children may be raised as a defense to an action 
for an upward modification of such existing support order.  
Paragraph T effective Sept. 1, 2002.  
 
§43-512.12  Title IV-D child support order; review by Department of Health and Human 
Services; when.  
Child support orders in cases in which a party has applied for services under Title IV-D of the 
federal Social Security Act, as amended, shall be reviewed by the Department of Health and 
Human Services to determine whether to refer such orders to the county attorney or authorized 
attorney for filing of an application for modification. An order shall be reviewed by the 
department upon its own initiative or at the request of either parent when such review is required 
by Title IV-D of the federal Social Security Act, as amended. After review the department shall 
refer an order to a county attorney or authorized attorney when the verifiable financial 
information available to the department indicates:  
(1) The present child support obligation varies from the Supreme Court child support guidelines 
pursuant to section 42-364.16 by more than the percentage, amount, or other criteria established 
by Supreme Court rule, and the variation is due to financial circumstances which have lasted at 
least three months and can reasonably be expected to last for an additional six months; or  
(2) Health insurance is available to the obligor as provided in subsection (2) of section 42-369 
and the children are not covered by health insurance other than the medical assistance program 
under sections 68-1018 to 68-1025.  
An order shall not be reviewed by the department if it has not been three years since the present 
child support obligation was ordered (italics added). An order shall not be reviewed by the 
department more than once every three years unless the requesting party demonstrates a 
substantial change in circumstances, and an order may be reviewed after one year if the 
department's determination after the previous review was not to refer to the county attorney or 
authorized attorney for filing of an application for modification because financial circumstances 
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had not lasted or were not expected to last for the time periods established by subdivision (1) of 
this section.  
Source: Laws 1991, LB 715, § 13; Laws 1993, LB 523, § 8; Laws 1996, LB 1044, § 163; Laws 1997, LB 
307, § 64; Laws 1997, LB 752, § 99.  
 
§43-512.15 Title IV-D child support order; modification; when; procedures.  
(1) The county attorney or authorized attorney, upon referral from the Department of Health and 
Human Services, shall file a complaint to modify a child support order unless the attorney 
determines in the exercise of independent professional judgment that:  
(a) The variation from the Supreme Court child support guidelines pursuant to section 42-364.16 
is based on material misrepresentation of fact concerning any financial information submitted to 
the attorney;  
(b) The variation from the guidelines is due to a voluntary reduction in net monthly income; or  
(c) When the amount of the order is considered with all the other undisputed facts in the case, no 
variation from the criteria set forth in subdivisions (1) and (2) of section 43-512.12 exists.  
(2) The proceedings to modify a child support order shall comply with section 42-364, and the 
county attorney or authorized attorney shall represent the state in the proceedings.  
(3) After a complaint to modify a child support order is filed, any party may choose to be 
represented personally by private counsel. Any party who retains private counsel shall so notify 
the county attorney or authorized attorney in writing.  
Source:  
Laws 1991, LB 715, § 16; Laws 1993, LB 523, § 10; Laws 1996, LB 1044, § 166; Laws 1997, LB 307, § 
67; Laws 2004, LB 1207, § 39.  
 
§43-512.16 Title IV-D child support order; review of health insurance provisions.  
The county attorney or authorized attorney shall review the health insurance provisions 
contained in any child support order which is subject to review under section 43-512.12 and shall 
include in any application for modification a request that the court order health insurance as 
provided in subsection (2) of section 42-369.  
Source:  
Laws 1991, LB 715, § 17.  
 
Brooks v. Brooks, 261 Neb. 289, 622 N.W.2d 670 (2001) 
• There is no precise mathematical formula for calculating child support when sub-

sequent children are involved. 
• The calculation is left to the discretion of the court as long as the court considered 

the obligations to both families and the income of the other parent of the subsequent 
children. 

 
Brewer v. Brewer, 244 Neb. 731, 509 N.W.2d 10 (1993) 
• a request to credit Social Security benefits is a request for a change in only the 

source of payment, paid on behalf of the employee, and therefore does not require a 
modification hearing, but, rather, only an opportunity for the custodial parent to 
adduce evidence of any inequity that might occur as the result of crediting those 
benefits to court-ordered child support.  

 
Crawford v. Crawford, 263 Neb. 37, 263 Neb. 37 (2002) 
• Modification of a dissolution decree and the amount of child support are matters 

entrusted to the trial court’s discretion, and although the issue on appeal is reviewed 
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de novo on the record, the decision of the trial court will be affirmed absent an 
abuse of discretion 

• The party requesting a deviation from the Nebraska Child Support Guidelines based 
upon an obligation to support offspring of a subsequent relationship bears the 
burden of providing evidence regarding the obligation, including the income of the 
other parent of the child or children of the subsequent relationship 

• In considering whether to deviate from the Nebraska Child Support Guidelines 
based on an order of support for a subsequent child, the trial court must have 
before it the calculations and any worksheets used to determine the child support 
order for the subsequent child.  

• Double Dipping - If (the obligor in a modification action) was able to use his original 
support obligation to decrease the amount of his subsequent support obligation to 
(his later born child), it would be inequitable to allow him to turn around and use that 
subsequent award as the basis for decreasing the original obligation. It would not be 
in the best interests of the children to permit (the obligor) to effectively "play one 
family against the other" in order to decrease his child support obligation to both. 

 
Emery v. Moffett, 269 Neb. 867, 697N.W.2d 249 (2005) 
• A tax dependency exemption is nearly identical in nature to an award of child 

support or alimony 
 
Ferry v. Ferry, 201 Neb. 595, 271 N.W.2d 450  (1978) 
• Where an award for child support is made in one amount for each succeeding 

month for more than one child, it will be presumed to continue in force for the full 
amount until the youngest child reaches his majority. The proper remedy, if this be 
deemed unjust, is to seek a modification of the decree in the court which entered it 
on the basis of the changed circumstances.  

 
Gammel v. Gammel, 259 Neb. 738, 612 N.W.2d 207 (2000) 
• Citing Rule Q of the child support guidelines, stating that a 10% or greater deviation 

from the guidelines will justify a modification.  A 10% or greater deviation creates a 
rebuttable presumption of a material change in circumstances justifying a 
modification. 

 
Gangwish v. Gangwish, 267 Neb. 901, 678 N.W.2d 503 (2004)  
• The paramount concern and question in determining child support, whether in the 

initial marital dissolution action or in the proceedings for modification of decree, is 
the best interests of the child. 

 
Grahovac v. Grahovac, 12 Neb. App. 585, 680 N.W.2d 616 (2004) 
(Voluntary Wastage) 
• It is well established that a “material change in circumstances” in modification of 

child support cases is analogous to the “good cause” standard articulated for 
modification of alimony. See also Pope v. Pope, 251 Neb. 773, 559 N.W.2d 192 
(1997) 

• Non-custodial parent who lost high paying job due to alcoholism does not qualify for 
reduction in alimony or child support due to voluntary wastage of his talents.  
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Groseth v. Groseth, 257 Neb. 525, 600 N.W.2d 159 (1999)  
• The age of majority is a "nonmodifiable" provision of a support order when a 

responding state is modifying a support order issued in another state. See, also, 
Unif. Interstate Family Support Act, § 611 

 
Hartman v. Hartman, 261 Neb. 359, 622 N.W.2d 871 (2001) 
• A party seeking to modify a child support order must show a material change in 

circumstances which has occurred subsequent to the entry of the original decree or 
a previous modification and was not contemplated when the prior order was entered.  

 
Jameson v. Jameson, 13 Neb. App. 703 (2005) 
      A good example of how not to get your child support case modified, even when the 
custodial parent agrees with you that it should be reduced. 
• Obligor was unemployed through apparently no fault of his own.  Obligee agreed to 

a reduction in support, however there was no evidence by either party regarding 
what obligor’s earning capacity was at the time of the hearing or whether his earning 
capacity has changed since the 1995 modification order.  So Application to Modify 
was denied.  

 
Lamb v. Lamb, 14 Neb. App. 337 (2005) 
• The modification of another state's child support order must be addressed under the 

Uniform Interstate Family Support Act, Neb. Rev. Stat. §§ 42-701 to 42-751 
(Reissue 2004).  

• Upon petition, a tribunal of this state may modify a child support order issued in 
another state which is registered in this state if, after notice and hearing, the 
tribunal finds that (1) neither the child nor the individual obligee nor the obligor 
resides in the issuing state, a petitioner who is a nonresident of Nebraska seeks 
modification, and the respondent is subject to the personal jurisdiction of the 
Nebraska district court or (2) Nebraska is the state of residence of the child, or a 
party who is an individual is subject to the personal jurisdiction of the Nebraska 
district court, and all of the parties who are individuals have filed consents in a 
record in the issuing tribunal for the Nebraska district court to modify the support 
order and assume continuing exclusive jurisdiction.  

• Failure to register an order as required under the Uniform Interstate Family Support 
Act precludes a Nebraska court from modifying the issuing state's child support 
order. 

• A district court may modify a registered child support order issued in another state 
when, among other requirements, the petitioner seeking modification is a 
nonresident of Nebraska.  

• A party seeking to modify a child support order must show a material change of 
circumstances which occurred subsequent to the entry of the original decree or a 
previous modification and which was not contemplated when the prior order was 
entered. The party must also show that a change in custody is in the child's best 
interests.  

• [T]he NCCJA does not confer subject matter jurisdiction upon a Nebraska court to 
modify a child support order issued by another state. See § 43-1202 (for purposes of 
NCCJA, child custody determination shall not include decision relating to child 
support or any other monetary obligation of any person).  
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Lambert v. Lambert; 9 Neb. App. 661, 617 N.W.2d 645 (2000) 
• A party seeking to modify a child support order must show a material change of 

circumstances which occurred subsequent to the entry of the original decree or a 
previous modification and which was not contemplated when the prior order was 
entered.  

• A petition for modification of child support or alimony will be denied if a change in 
financial condition is due to fault or voluntary wastage or dissipation of one's 
talents and assets.   In this case, parent was fired for choosing to smoke marijuana. 

• Material change in circumstances in reference to modification of child support is 
analogous to modification of alimony for good cause.  

 
Noonan v. Noonan, 261 Neb. 552, 624 N.W.2d 314 (2001);  
Moore v. Bauer, 11 Neb. App. 572, 657 N.W.2d 25  (2003) 
• Modification of child support payments is entrusted to the trial court’s discretion, and 

although, on appeal, the issue is reviewed de novo on the record, the decision of the 
trial court will be affirmed absent an abuse of discretion. >continued> 

• The rule, absent equities to the contrary, should generally be that the modification 
of a child support order should be applied retroactively to the first day of the 
month following the filing date of the application for modification.  

 
Muller v. Muller, 3 Neb. App. 159, 524 N.W.2d 78 (1994) 
Knaub v. Knaub, 245 Neb. 172, 512 N.W.2d 124 (1994) 
- A party seeking to modify child support must show a material change in 

circumstances which has occurred subsequent to the entry of the original order or 
previous modification and was not contemplated when the most recent support 
order was entered. 

- Among the factors to be considered in determining whether a material change in 
circumstances has occurred are changes in the financial position of the obligor 
parent, the needs of the children, good or bad faith motive of the obligor parent in 
sustaining a reduction in income, and whether the change is temporary or 
permanent. 

- The paramount concern and question in determining child support is the best 
interests of the child. 

 
Peter v. Peter, 262 Neb. 1017, 637 N.W.2d 865 (2002)  
• It is not in the best interests of the children to allow income averaging when a 

father’s income was consistently increasing.  
• As a general matter, the parties’ current earnings are to be used in calculating child 

support. 
 
Pope v. Pope; 251 Neb. 773, 559 N.W.2d 192 (1997) 
(Voluntary Wastage) 
• In the context of the modification of child support obligations, a petition for 

modification will be denied if the change in financial condition is due to fault or 
voluntary wastage or dissipation of one's talents and assets.  

 
Rauch v. Rauch; 256 Neb. 257, 590 N.W.2d 170 (1999) 
• Among the factors to be considered in determining whether a material change of 

circumstances has occurred are changes in the financial position of the parent 
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obligated to pay support, the needs of the children for whom support is paid, good or 
bad faith motive of the obligated parent in sustaining a reduction in income, and 
whether the change is temporary or permanent. In the absence of proof of new facts 
and circumstances arising since the time of the original decree, an allowance of child 
support therein will be deemed res judicata. 

• child's diagnosis with disease which required outlay of additional expense not 
contemplated at time of original decree or first modification was material change in 
circumstances 

• The support of one's children is a fundamental obligation that takes precedence over 
almost everything else.  

• The court did not abuse its discretion when it deviated from the guidelines by not 
considering farming losses when calculating the noncustodial parent’s monthly 
income. 

 
Rhoades v. Rhoades, 258 Neb. 721, 605 N.W.2d 454 (2000) 
• A party seeking to modify a child support order must show a material change in 

circumstances which has occurred subsequent to the entry of the original decree or 
a previous modification and was not contemplated when the decree was entered. 
Among the factors to be considered in determining whether a material change of 
circumstances has occurred are changes in the financial position of the parent 
obligated to pay support, the needs of the children for whom support is paid, good or 
bad faith motive of the obligated parent in sustaining a reduction in income, and 
whether the change is temporary or permanent.  

• As a general rule, the income of a self-employed person can be determined from 
his or her income tax return. However, income for the purpose of child support is not 
necessarily synonymous with taxable income.  

• We conclude that the district court abused its discretion in allowing a deviation from 
the current child support guidelines by permitting the obligor to deduct the cost of his 
tractor in computing his income for child support purposes in the modification 
proceeding in the absence of a showing that this deduction was utilized at the time 
of the original child support determination and that application of the deduction was 
necessary in order to avoid an unjust or inappropriate result.  

• Good discussion of how to figure income on the self employed 
 
Rood v. Rood, 4 Neb. App. 455, 545 N.W.2d 138 (1996) 
- When an order for child support provides for the payment of stipulated sums monthly 

for the support of minor children, such payments become vested in the payee as 
they accrue, and courts are generally without authority to reduce the amounts of 
such accrued payments.  

- The Nebraska Supreme Court has, depending upon the equities involved, approved 
modification of a child support order retroactive to the filing date of the application for 
modification.  

- Whether or not a child has been emancipated is a question of fact, to be determined 
on the peculiar facts and circumstances of each case.  

 
 
Schmitt v. Schmitt, 239 Neb. 632, 477 N.W.2d 563 (1991),  
Rauch v. Rauch, 256 Neb. 257, 590 N.W.2d 170 (1999) 
- Adoption/Modification of the Nebraska Child Support Guidelines does constitute a  
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material change of circumstances sufficient to justify consideration of proposed 
modification of child support orders entered before that date. 

Also along this same vein: Gartner v. Hume, 12 Neb. App. 741, Filed August 24, 2004 
- Under certain circumstances, an amendment to the Nebraska Child Support 

Guidelines can itself be considered a material change in circumstances warranting 
modification of a parent’s child support obligation. <<  

 
Snodgrass v. Snodgrass, 241 Neb. 43, 486 N.W.2d 215 (1992) 
• Unclean Hands - noncustodial father, after having been found to be in willful 

contempt of court for failure to make child support payments for his two minor 
children, filed an application to modify the divorce decree. In the application, he 
alleged that he was not the father of the older child and sought a paternity 
determination as well as custody of the younger child. The mother of the children 
successfully contended that the application should be dismissed on the ground that 
the petitioner had failed to come to the court with clean hands by virtue of the 
contempt order and child support arrearage. In affirming the district court’s dismissal 
of the application, we determined that it was supported by a record which showed 
that the “[father’s] conduct since the dissolution of the marriage has been to pay no 
child support unless compelled by the court” and that it was his “flagrant and 
continuing contempt of court” which precluded him from obtaining relief. 

 
State on behalf of Pathammavong v. Pathammavong, 268 Neb. 1, 679 N.W.2d 749 
(2004)  
• Generally, issues of child support and custody are treated as separate and distinct 

issues. 
• We have also held that when a party owes past-due child support, the failure to pay 

must be found to be a willful failure to pay, in spite of an ability to pay, before an 
application to modify child support may be dismissed on the basis of unclean 
hands. 

 
Theisen v. Theisen, 14 Neb. App. 441 (February 2006) 
• Child support orders are always subject to review and modification. Reinsch v. 

Reinsch, 259 Neb. 564, 611 N.W.2d 86 (2000).  
 
Voichoskie v. Voichoskie, 215 Neb. 775, 340 N.W.2d 442 (1983) 
• ‘“Whenever a party, who, as actor, seeks to set the judicial machinery in motion and 

obtain some remedy, has violated conscience, or good faith, or other equitable 
principle, in his prior conduct, then the doors of the court will be shut against him in 
limine; the court will refuse to interfere on his behalf, to acknowledge his right, or to 
award him any remedy.” 

- A court should not be automatically precluded from entertaining an application to 
modify a decree where the applicant is in arrears 

- A parent who is in arrears but is otherwise entitled to a modification of monthly 
support payments should not be denied relief under the 'clean hands' doctrine if the 
court is satisfied that he has a valid excuse for not meeting his required payments in 
full, e.g., financial inability to pay."  
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- However: where the evidence discloses that a party is in fact able to pay past due 
support, such that he could be or has been found in contempt for the failure to pay, 
he will be barred by the clean hands doctrine from requesting a modification of the 
decree 



Multiple Families 
 

Emery v. Moffett, 269 Neb. 867, 697 N.W.2d 249 (2005) 
• There is no precise mathematical formula for calculation child support when 

subsequent children are involved; the calculation is left to the discretion of the court 
as long as the court considers the obligations to both families and the income of the 
other parent of the subsequent children. 

 
 

Paternity & Related 
(see also Disestablishment) 

 
§42-377 Legitimacy of children 
Children born to the parties, or to the wife, in a marriage relationship which may be dissolved or annulled 
pursuant to sections 42-347 to 42-381, shall be legitimate unless otherwise decreed by the court, and in 
every case the legitimacy of all children conceived before the commencement of the suit shall be 
presumed until the contrary is shown. 
Source: Laws 1972, LB 820, § 31; Laws 1997, LB 229, § 21.  
 
See also §43-512.04 
 
§43-512 Application for assistance; procedure; maximum monthly allowance; payment; 
transitional benefits; terms, defined. 
(1) Any dependent child as defined in section 43-504 or any relative or eligible caretaker of such a dependent 
child may file with the Department of Health and Human Services a written application for financial 
assistance for such child on forms furnished by the department.  
(2) The department, through its agents and employees, shall make such investigation pursuant to the 
application as it deems necessary or as may be required by the county attorney or authorized attorney. If the 
investigation or the application for financial assistance discloses that such child has a parent or stepparent 
who is able to contribute to the support of such child and has failed to do so, a copy of the finding of such 
investigation and a copy of the application shall immediately be filed with the county attorney or authorized 
attorney. 
Source: Laws 2000, LB 972, § 17 
 
§43-512.02 (2) Child, spousal, and medical support collection; paternity determination; 
services available; application; fees; costs.  
(1) Any child or any relative, lawful custodian, guardian, or next friend of a child may file with the 

county attorney, authorized attorney, or other office designated by the Department of Health and 
Human Services an application for the same child, spousal, and medical support collection or 
paternity determination services as are provided to dependent children and their relatives under 
sections 43-512 to 43-512.10 by the department, the county attorney, the authorized attorney, and the 
clerk of the district court.  

(2)  If an office other than the office of the county attorney or authorized attorney is authorized by the 
department to accept such applications and if the application discloses that such child has a 
parent or stepparent who is able to contribute to the support of such child and has failed to do 
so, a copy of the application shall immediately be filed with the county attorney or authorized 
attorney.  

 
§43-512.05 Child, spousal, and medical support payments; district court clerks; furnish 
information; cooperative agreements; reimbursement for costs incurred.  
     …. 
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2) The department and the governing board of the county, county attorney, or authorized attorney may 
enter into a written agreement regarding the determination of paternity and child, spousal, and 
medical support enforcement for the purpose of implementing such sections. Paternity shall be 
established when it can be determined that the collection of child support is feasible.  

 
§43-1401 Terms, defined 
For purposes of sections 43-1401 to 43-1418:  
(1) Child shall mean a child under the age of eighteen years born out of wedlock;  
(2) Child born out of wedlock shall mean a child whose parents were not married to each other at the time 

of its birth, except that a child shall not be considered as born out of wedlock if its parents were 
married at the time of its conception but divorced at the time of its birth. The definition of legitimacy 
or illegitimacy for other purposes shall not be affected by the provisions of such sections; and  

(3) Support shall include reasonable education.  
Source:  
Laws 1941, c. 81, § 1, p. 322; C.S.Supp.,1941, § 43-701; R.S.1943, (1983), § 13-101; Laws 1994, LB 
1224, § 55. 
 
§43-1409 Notarized acknowledgment of paternity; rebuttable presumption; admissibility; 
rescission.  
The signing of a notarized acknowledgment…by the alleged father shall create a rebuttable presumption 
of paternity as against the alleged father.  The signed, notarized acknowledgment is subject to the right of 
the signatory to rescinding the acknowledgment within sixty days after signing or after the date of an 
administrative or judicial proceeding relating to the child, including a proceeding to establish a support 
order in which the signatory is a party, whichever occurs first.  After the rescission period a signed 
notarized acknowledgment is considered a legal finding which may be challenged only on the basis of 
fraud, duress, or material mistake of fact with the burden of proof upon the challenger, and the legal 
responsibilities, including the child support obligation, of any signatory arising from the acknowledgment 
shall not be suspended during the challenge, except for good cause shown.  Such a signed and notarized 
acknowledgment shall be admissible in evidence in any proceeding to establish support. 
Source:  
Laws 1941, c. 81, § 9, p. 324; C.S.Supp.,1941, § 43-709; R.S.1943, § 43-1409; R.S.1943, (1983), § 13-
109; Laws 1994, LB 1224, § 58; Laws 1997, LB 752, § 101; Laws 1999, LB 594, § 21.  
 
§43-1411 Paternity; action to establish; venue; limitation; summons.  
A civil proceeding to establish the paternity of a child may be instituted, in the court of the district where 
the child is domiciled or found or, for cases under the Uniform Interstate Family Support Act, where the 
alleged father is domiciled, by (1) the mother or the alleged father of such child, either during pregnancy 
or within four years after the child's birth, unless consent or relinquishment has been made pursuant to 
sections 43-104.08 to 43-104.24 or section 43-105 for purposes of adoption or (2) the guardian or next 
friend of such child or the state, either during pregnancy or within eighteen years after the child's birth. 
Summons shall issue and be served as in other civil proceedings, except that such summons may be 
directed to the sheriff of any county in the state and may be served in any county.  
Source:  
Laws 1941, c. 81, § 11, p. 325; C.S.Supp.,1941, § 43-711; R.S.1943, § 43-1411; R.S.1943, (1983), § 13-
111; Laws 1985, Second Spec. Sess., LB 7, § 75; Laws 1986, LB 813, § 1; Laws 1991, LB 457, § 16; 
Laws 1993, LB 500, § 54; Laws 1994, LB 1224, § 59; Laws 1995, LB 712, § 29; Laws 1998, LB 1041, § 
45.  
Cross Reference: Uniform Interstate Family Support Act, see section 42-701.  
 
§43-1412 Paternity; action to establish; procedure; public hearings prohibited; evidence; 
default judgment; decree; payment of costs and fees.  
(1) The method of trial shall be the same as that in other civil proceedings, except that the trial shall be by 
the court without a jury unless a jury is requested (a) by the alleged father, in a proceeding instituted by 
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the mother or the guardian or next friend, or (b) by the mother, in a proceeding instituted by the alleged 
father. It being contrary to public policy that such proceedings should be open to the general public, no 
one but the parties, their counsel, and others having a legitimate interest in the controversy shall be 
admitted to the courtroom during the trial of the case. The alleged father and the mother shall be 
competent to testify. The uncorroborated testimony (i) of the mother, in a proceeding instituted by the 
mother or the guardian or next friend, or (ii) of the alleged father, in a proceeding instituted by the 
alleged father, shall not alone be sufficient to support a verdict or finding that the alleged father is 
actually the father. Refusal by the alleged father to comply with an order of the court for genetic testing 
shall be deemed corroboration of the allegation of paternity. A signed and notarized acknowledgment of 
paternity or a certified copy or certified reproduction thereof shall be admissible in evidence in any 
proceeding to establish paternity without the need for foundation testimony or other proof of authenticity 
or accuracy.  
If it is determined in this proceeding that the alleged father is actually the father of the child, a judgment 
shall be entered declaring the alleged father to be the father of the child.  
(2) A default judgment shall be entered upon a showing of service and failure of the defendant to answer 
or otherwise appear.  
(3) If a judgment is entered under this section declaring the alleged father to be the father of the child, the 
court shall retain jurisdiction of the cause and enter such order of support, including the amount, if any, of 
any court costs and attorney's fees which the court in its discretion deems appropriate to be paid by the 
father, as may be proper under the procedure and in the manner specified in section 43-512.04. If it is not 
determined in the proceeding that the alleged father is actually the father of the child, the court shall, if it 
finds that the action was frivolous, award court costs and attorney's fees incurred by the alleged father, 
with such costs and fees to be paid by the plaintiff.  
(4) All judgments under this section declaring the alleged father to be the father of the child shall include 
the father's social security number.  
Source:  
Laws 1941, c. 81, § 11, p. 325; C.S.Supp.,1941, § 43-711; R.S.1943, § 43-1412; R.S.1943, (1983), § 13-
112; Laws 1986, LB 79, § 2; Laws 1986, LB 813, § 2; Laws 1994, LB 1224, § 60; Laws 1997, LB 752, § 
102; Laws 2004, LB 1207, § 41. Operative date April 16, 2004.  
 
§43-1415 Results of genetic tests; admissible evidence; rebuttable presumption.  
(1) The results of the tests, including the statistical probability of paternity, shall be admissible evidence 
and, except as provided in subsection (2) of this section, shall be weighed along with other evidence of 
paternity.  
(2) When the results of tests, whether or not such tests were ordered pursuant to section 43-1414, show a 
probability of paternity of ninety-nine percent or more, there shall exist a rebuttable presumption of 
paternity.  
(3) Such evidence may be introduced by verified written report without the need for foundation testimony 
or other proof of authenticity or accuracy unless there is a timely written request for personal testimony of 
the expert at least thirty days prior to trial.  
Source:  
Laws 1984, LB 845, § 2; Laws 1993, LB 500, § 55; Laws 1994, LB 1224, § 62.  
 
Carlson v. Bartels, 143 Neb. 680, 10 N.W.2d 671 (1943) 
- paternity can be determined by an action for declaratory judgment 
- In the absence of a statute, a cause of action for the support of a child born out of 

wedlock does not survive against the personal representative of the alleged father. 
 
 
Cross v. Perreten, 257 Neb. 776, 600 N.W. 2d 780 (1999) 
• Paternity proceedings "are purely statutory and the courts can try such issues and 

make such orders, in them, as the statute contemplates and none other 
• Relief in paternity actions is limited to that provided in the statutes 
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• The statutory framework allows either the mother, the father, a guardian or next 
friend, or the State to file suit for the determination of paternity 

• In an action to establish paternity, issues of custody and visitation rights are 
incidental to the primary cause of action and fall within the general equity jurisdiction 
of the district court. However, nothing in the paternity statutes permits a trial court to 
consider issues unrelated to the question of paternity and the immediate incidents 
thereto. 

 
DeVaux v. DeVaux II, 245 Neb. 611, 514 N.W.2d 640 (1994) 
Facts: Child born during marriage.  Husband and wife then divorce, with wife awarded custody 
and husband ordered to pay child support.  Later, Mother filed an application to modify her 
dissolution decree to reflect that her former husband was not the father of her minor child. Bio 
dad of child (Mother’s new husband) intervened in the modification action filed by Mom.  
Former husband objected to modification, alleging res judicatta and unclean, um, hands on the 
part of former wife. The district court granted the modification, and the former husband 
appealed. 
• Paternity findings in a dissolution decree are a final judgment and are res judicata. 
• We hold that under the doctrine of res judicata, a finding of paternity in a dissolution 

decree precludes the parties to the decree from relitigating paternity.  
• We express no opinion regarding [the biological father’s] right or ability to maintain a 

paternity action.  (See State on Behalf of Hopkins v. Batt, 253 Neb. 852, 573 N.W.2d 
425 (1998) 

• A fundamental fact necessary to sustain an order of child support is paternity by the 
man judicially obligated to pay such support. (citation omitted)  

•  [P]aternity is not based on the best interests of the child. The fact that child custody 
may be modified does not permit paternity findings to be disturbed. 

• Under § 25-2001, a district court has the power to vacate or modify its own judgment 
after term for one of nine reasons enumerated in the statute. The only one of these 
reasons applicable to [the mother’s] claim is a motion for new trial based on newly 
discovered evidence. [The mother] is not entitled to relief under § 25-2001 because 
she is out of time; claims of newly discovered evidence must be filed within 1 year of 
the final judgment. See Neb. Rev. Stat. § 25-1145 (Reissue 1989).  However… § 25-
2001 is not the exclusive remedy for vacating or modifying a judgment after term. 
Section 25-2001 is concurrent with the courts' independent equity jurisdiction.  in 
order to make a sufficient showing for a new trial on the grounds of newly discovered 
evidence, the proof in support thereof must show that such evidence is now 
available which neither the litigant nor counsel could have discovered by the 
exercise of reasonable diligence… [The mother’s] application fails to allege that the 
results of the blood tests could not have been discovered with the exercise of 
reasonable diligence. [The mother] was aware of her extramarital sexual relations. 
These sexual relations provided her with "some reason to awaken inquiry" as to the 
paternity of the minor child.  Therefore, [the mother] is not entitled to a new trial on 
the basis of newly discovered evidence.  

  
Farmer v. Farmer, 200 Neb. 308, 263 N.W.2d 664 (1978) 
• Where parents of a child born out of wedlock subsequently marry, that child is 

legitimate. 
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Helter v. Williamson, 239 Neb. 741, 478 N.W.2d 6 (1991) 
• The legitimacy of children born during wedlock is presumed, and this presumption 

may be rebutted by clear and convincing evidence; the testimony or declaration of a 
husband or wife is not competent to bastardize a child. 

• Notice of paternity proceedings and an opportunity to appear must be served upon 
the husband of the mother of the child born during marriage 

 
Henke v. Guerrero, 13 Neb. App. 337, 692 N.W.2d 762 (2005) 
• An out-of-wedlock child has the statutory right to be supported to the same extent 

and in the same manner as a child born in lawful wedlock; the resulting duty of a 
parent to provide such support may, under appropriate circumstances, require the 
award of retroactive child support.  

• While a paternity action is one at law, the award of child support in such a case 
is equitable in nature.  When reviewing a question of law, an appellate court 
reaches a conclusion independent of the lower court’s ruling. 

 
Nieto v. Nieto, (Not Designated for Permanent Publication)  Filed August 2, 2005. No. 
A-03-1298. 
• When obligor lost his employment through no fault of his own, unemployment 

constituted a material change in circumstances justifying a modification of child 
support obligation.  

• If applicable, earning capacity may be considered in lieu of a parent's actual, 
present income and may include factors such as work history, education, 
occupational skills, and job opportunities. Claborn v. Claborn, 267 Neb. 201, 673 
N.W.2d 533 (2004) 

 
Snodgrass v. Snodgrass, 241 Neb. 43, 486 N.W.2d 215 (1992) 
• When the trial court in the original decree determined paternity, and no appeal was 

taken, that determination is final. 
 
State On Behalf Of Hopkins v. Batt, 253 Neb. 852, 573 N.W.2d 425 (1998) 
• Th[e] statutory presumption [of paternity in the husband of the biological mother 

contained in §42-377] may be rebutted by clear, satisfactory, and convincing 
evidence. In a paternity action, the mother and the alleged father are competent to 
testify that a child's parentage is contrary to the presumption of legitimacy. 

• In the absence of a biological relationship between a husband and his wife's child, 
the husband may acquire certain rights and responsibilities when he elects to stand 
in loco parentis to the child. See, Hickenbottom v. Hickenbottom, 239 Neb. 579, 477 
N.W.2d 8 (1991).  

• 'A person standing in loco parentis to a child is one who has put himself in the 
situation of a lawful parent by assuming the obligations incident to the parental 
relation, without going through the formalities necessary to a legal adoption, and the 
rights, duties, and liabilities of such person are the same as those of the lawful 
parent. The assumption of the relation is a question of intention, which may be 
shown by the acts and declarations of the person alleged to stand in that relation.'… 
."    See, Austin v. Austin, 147 Neb. 109, 22 N.W.2d 560 (1946) 

• A non-bio father may at one time have intended to stand in loco parentis to a child  
by naming the child after him and paying child support pursuant to a dissolution 
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decree, but that does not permanently forestall a court from finding another man to 
be the biological father of the child, and ordering child support 

• an acknowledgment of paternity by another person is not conclusive in an action to 
establish paternity in the biological father. 

 
State on Behalf of J. R. v. Mendoza, 240 Neb. 149, 481 N.W.2d 165 (1992) 
 (Note: this is at times a troubling case, in that it seems to “cheapen” a finding of paternity.  

Language in the decision seems to indicate that a determination of paternity for a child one 
year can be relitigated by another man who was not a party to the original paternity action at 
a later date, and that there is no need for the ‘other father’ to be made a party to the first 
paternity action, even if his identity and interest is known.  Also note that Section §43-1409 
has been substantially amended since 1992, casting doubt on the lasting impact of 
this opinion.) 

• [T]he State seeks a determination of paternity for the sole purpose of obtaining 
support payments from the defendant. The State's interest is primarily financial, in 
that it is attempting to recoup moneys paid out of public coffers to support the child 
from the party morally responsible for that support.  

• [N]o rights regarding custody, visitation, or the name of the child are at issue here --
only the financial obligation of the defendant to contribute to the child's support. 
Because the imposition of such an obligation could in no way prejudice [the step-
parent who had filled out a sworn affidavit that he was the father, the step-parent]… 
is not a necessary party to this suit.  Distinguish Helter v. Williamson, 239 Neb. 
741, 478 N.W.2d 6 (1991)          

• [T]he legal status of children born out of wedlock is much more favorable today than 
in the past. Thus, the necessity of indulging in legal fictions in order to steadfastly 
protect their legal status is somewhat lessened. …This trend in the law, combined 
with the inequity of granting biological fathers of children born out of wedlock 
extensive rights without imposing on them corresponding responsibilities, indicates 
that concerns regarding the stigma of illegitimacy should not outweigh the primary 
purposes of the filiation statutes: identifying the biological fathers of children born out 
of wedlock and imposing on them an obligation of support.  

• “We agree with those courts which refuse to give conclusive effect to written 
acknowledgments of paternity based on the inconsistency of such an interpretation 
with the legislative policy of prescribing rigorous procedures for adoption.”  (In other 
words, any old fool can sign a paper claiming to be a father.  The law requires more) 

• By requiring a stepfather to support his stepchild, the Legislature surely does not 
intend to confer on him permanent status as the child's legal father.  

• Under the defendant's interpretation of § 43-1409, a person could establish a 
paternal relationship with a child, with all its attendant rights and responsibilities, by 
simply signing an acknowledgment of paternity form before a notary public. Such an 
interpretation not only makes it too easy to establish a permanent parent-child 
relationship for those wishing to do so, but also could have the effect of discouraging 
voluntary support of illegitimate children or stepchildren by men wishing to avoid 
becoming permanently obligated.  

• “[C]oncerns regarding the stigma of illegitimacy should not outweigh the primary 
purposes of the filiation statutes: identifying the biological fathers of children born out 
of wedlock and imposing on them an obligation of support.” 

• Citing approvingly Mace v. Webb, 614 P.2d 647 (Utah 1980), where man who had 
acknowledged paternity in writing was nevertheless found not liable for support of 
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the child based on acknowledgment statute where blood tests conclusively exclude 
him as the natural father, because the adoption statutes are the only means of 
establishing a father-child relationship between blood strangers. 

• In the absence of such a distinction between formal and informal acknowledgments 
in the Nebraska statutes, we do not think the Legislature intended to give either form 
of acknowledgment conclusive effect. Query: §43-1409 RRS Nebraska (Reissue 
2004) has been amended three times since this case was decided.  Does the 
present language, cited at the start of this section, serve to undue this portion of the 
Mendoza opinion? 

• We therefore hold that in a filiation proceeding for support of a child born out of 
wedlock, evidence of the performance of acts described in § 43-1409 is not 
conclusive on the trier of fact, but constitutes relevant evidence of a biological 
relationship.  

• This case also cited with approval the decision by the Louisiana Supreme Court in 
Smith v. Cole, 553 So. 2d 847 (La. 1989), which recognized a " 'dual paternity' " 
scheme in which the mother of a child born out of wedlock may bring a filiation 
proceeding for support against a putative father despite the existence of another " 
'legal father.' "  

• The Mendoza and Batt cases each cited with approval the following language from 
the Louisiana court decision of Smith v. Cole: 

"The presumption [of legitimacy] was intended to protect innocent children from 
the stigma attached to illegitimacy and to prevent case-by-case determinations of 
paternity. It was not intended to shield biological fathers from their support 
obligations. . . . The presumed father's acceptance of paternal responsibilities, 
either by intent or default, does not enure to the benefit of the biological father. It is 
the fact of biological paternity or maternity which obliges parents to nourish their 
children." 

 
State on Behalf of Joseph F. v. Rial, 251 Neb. 1, 554 N.W.2d 769 (1996) 
• A district court retains jurisdiction for orders regarding child support notwithstanding the fact 

that a paternity determination is on appeal. 
 
State ex rel. Storz v. Storz, 235 Neb. 368, 455 N.W.2d 182 (1990)  
- If a father and mother were married when the child was conceived, the child is their 

legitimate offspring, and he or she is a product of their marriage. 
 
State v. Cummings, 2 Neb. App. 820, 515 N.W.2d 680 (1994) 
• Where a defendant is in default, the allegations of the petition are to be taken as true 

against him, except allegations of value and amount of damage, and if the petition states a 
cause of action, the plaintiff is entitled to judgment without proof except as to the quantum of 
damages.   (Paternity corroboration language in §43-1412 does not override basic default 
rule) 

 
State v. Yelli, 247 Neb. 785, 530 N.W.2d 250 (1995) 
• In a civil action, only a preponderance of the evidence is necessary to sustain the 

establishment of paternity. 
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Reciprocity 

 
Nebraska has signed reciprocity agreements for the establishment and enforcement of 
child support orders with the following nations: Australia, Canadian Provinces (British 
Columbia, Manitoba, Nova Scotia, Ontario, Saskatchewan), the Czech Republic, 
France, Hungary, Germany, Poland and the Slovak Republic 
 
A complete listing of nations/provinces having reciprocal enforcement agreements with 
the various individual states may be found at: 
http://ocse.acf.hhs.gov/ext/irg/sps/selectastate.cfm   Click on the individual state for specific 
information. 

 
 

Removal of minor child from Nebraska 
 
Farnsworth v. Farnsworth, 257 Neb. 242, 597 N.W.2d 592 (1999)  
• To prevail on a motion to remove a minor child, the custodial parent must first satisfy 

the court that he or she has a legitimate reason for leaving the state. . . . After 
clearing that threshold, the custodial parent must next demonstrate that it is in the 
child's best interests to continue living with him or her. . . . Of course, whether a 
proposed move is in the best interests of the child is the paramount consideration. 

• In determining whether removal to another jurisdiction is in the child's best interests, 
the trial court considers (1) each parent's motives for seeking or opposing the move; 
(2) the potential that the move holds for enhancing the quality of life for the child and 
the custodial parent; and (3) the impact such a move will have on contact between 
the child and the noncustodial parent, when viewed in the light of reasonable 
visitation.  See McLaughlin v. McLaughlin, 264 Neb. 232, 647 N.W.2d 577 (2002). 

 
Shaffer v. Shaffer, 231 Neb. 910, 438 N.W.2d 507 (1989) 
• Generally, siblings should not be separated. 
 
*Also note: A custodial parent who removes the minor child(ren) from Nebraska without 
first securing court permission may have a difficult if not impossible time enforcing an 
order for child support.   

 
Retro Support 

 
Bowers v. Lens, 264 Neb. 465, 648 N.W.2d 294 (2002) 
• A judgment for retroactive alimony, i.e., alimony that should have vested and 

accrued in prior months, is one which is immediately due and collectible by the 
judgment creditor. This situation is distinguishable from an order in which a court 
may allow a contemnor to purge his or her contempt for past-due support on an 
installment basis.  

• (I would submit that alimony and child support are analogous under this holding) 
Interest on a retroactive judgment begins to accrue on the date the district court 
entered its judgment ) 
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Cooper v. Cooper, 8 Neb. App. 532, 538, 598 N.W.2d 474, 478 (1999). 
• In the absence of a showing of bad faith, it is an abuse of discretion for a court to 

award retroactive child support when the evidence shows the obligated parent 
does not have the ability to pay the retroactive support and still meet current 
obligations.  Cited with approval in Wilkins v. Wilkins, 269 Neb. 937 (2005); Emery 
v. Moffett, 269 Neb. 867 (2005); and Henke v. Guerrero, 13 Neb. App. 337 (2005) 
“The ability to pay is a paramount factor.” 

 
Emery v. Moffett, 269 Neb. 867, 697 N.W.2d 249 (2005) 
• It is improper for a court, in determining whether to order retro child support, to find 

that a non custodial parent cannot afford to pay retro support now, but nonetheless 
order him to pay retro support, but defer the time he has to begin paying it until after 
the child emancipates. 

 
Henke v. Guerrero, 13 Neb. App. 337, 692 N.W.2d 762 (2005) 
 What happens when “there is not enough money” to go around? 
• In the absence of a showing of bad faith, it is an abuse of discretion for a court to 

award retroactive child support when the evidence shows the obligated parent does 
not have the ability to pay the retroactive support and still meet current obligations.  

• The paramount concern and question in determining child support is the best 
interests of the child 

• Accordingly, the inability to pay retroactive support in a paternity case does not 
obviate the obligation, but, rather, the consequences of such inability are to be 
handled in the context of the Nebraska Child Support Guidelines, which are 
applicable to paternity actions. (i.e. minimum support should be set) 

• The father’s inability to pay retroactive support means that after assessing the 
equities of the case, the court can deviate from the child support guidelines in setting 
retroactive support, and because it is an equity matter, the court can also order a 
payment plan for the retroactive support. 

 
Matchett v. Dunkle, 244 Neb. 639, 508 N.W.2d 580 (1993) 
- Opens the door to retroactive child support in paternity cases 
 
 

Second Families/Step-parents 
 

Henke v. Guerrero, 13 Neb. App. 337, 692 N.W.2d 762 (2005) 
     This case is a great example of how courts struggle to sort through issues relating to 
children of second families.  In this case, the child for whom support was ordered is one 
of the custodial parent’s children.  The child was born during the marriage of the CP, but 
is not the husband’s child.  Likewise, the obligated parent was married to someone else, 
and has other children, born both before and after the child at issue. 
• Although this is not a multiple-family case based on a remarriage, it is about as 

complex a multifamily situation as we can imagine.  
 
State on Behalf of J. R. v. Mendoza, 240 Neb. 149, 481 N.W.2d 165 (1992) 
• (Discussed in more detail elsewhere in this outline)  Step parent must legally support 

minor child living in his/her home.  Obligation ends when child emancipates, or when 
stepparent becomes divorced from parent of child. See Neb. Rev. Stat. § 28-705(1)  
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Social Security 

See Equity, Equitable Estoppel 
 

Spousal Support/Alimony 
 

Grahovac vs. Grahovac, 12 Neb. App. 585, 680 N.W.2d 616 (2004) 
• An award of alimony may be modified or revoked if the moving party can show good 

cause. See Pope v. Pope, 251 Neb. 773, 559 N.W.2d 192 (1997). In an action for 
modification of alimony, good cause is demonstrated by a material change in 
circumstances, but any changes in circumstances which were within the contem-
plation of the parties at the time of the decree, or that were accomplished by the 
mere passage of time, do not justify a change or modification of an alimony order. 

• A modification of child support is only warranted when a change of circumstances is 
of a material and substantial nature and was not contemplated at the time of the 
decree.   

• A petition for the modification or termination of alimony will be denied if the change 
in financial condition is due to fault or voluntary wastage or dissipation of one's 
talents and assets. 

• A "practicing alcoholic” who lost high paying job due to alcoholism and refusal to 
seek treatment cannot seek reduction in alimony. 

 
Hall vs. Hall (not designated for permanent publication)  (2003) 
• According to Neb. Rev. Stat. § 42-365 (Reissue 1998), factors which should be 

considered by a court in determining alimony include (1) the circumstances of the 
parties; (2) the duration of the marriage; (3) the history of contributions to the 
marriage, including contributions to the care and education of the children, and 
interruption of personal careers or educational opportunities; and (4) the ability of the 
supported party to engage in gainful employment without interfering with the 
interests of any minor children in the custody of each party. Schaefer v. Schaefer, 
263 Neb. 785, 642 N.W.2d 792 (2002); Hill v. Hill, supra. In awarding alimony, a 
court should consider, in addition to specific statutory criteria, the income and 
earning capacity of each party as well as the general equities of each situation.  

 
Lambert v. Lambert; 9 Neb. App. 661, 617 N.W.2d 645 (2000) 
• A petition for modification of child support or alimony will be denied if a change in 

financial condition is due to fault or voluntary wastage or dissipation of one's talents 
and assets.   In this case, parent was fired for choosing to smoke marijuana. 

• Material change in circumstances in reference to modification of child support is 
analogous to modification of alimony for good cause.  

 
Mastrocesare vs. Mastrocesare, 2 Neb. App. 231, 507 N.W.2d 683 (1993) 
…Citing Section 42-347(4), which states:  

Spousal support, when used in the context of income withholding or any 
provisions of law which might lead to income withholding, shall mean alimony or 
maintenance support for a spouse or former spouse when ordered as a part of 
an order, decree, or judgment which provides for child support and the child and 
spouse or former spouse are living in the same household. 
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§43-1715 defines spousal support almost identically.  
• Despite the statutory definition of spousal support, it is evident that the term "spousal 

support" and the term "alimony" are commonly used interchangeably. 
 
Pope v. Pope, 251 Neb. 773, 559 N.W.2d 192 (1997) 
• Parent terminated from employment for sleeping on the job not entitled to reduction 

in alimony.  Reduction in earnings does not rise to the “good cause” threshold. 
 
 

Statute of Limitations 
 

Finnern v. Bruner, 167 Neb. 281, 92 N.W.2d 785 (1958) 
• A decree awarding alimony and child support in an action for divorce does not 

become dormant by lapse of time and the defense of the statute of limitations is not 
available to defeat recovery of delinquent payments.  

  
Don’t confuse with the issue of child support liens, as set forth in Section 42-371 (R.R.S. 
1998) 
      …. 
(2) Child support and spousal support judgments shall cease to be liens on real or 

registered personal property ten years from the date (a) the youngest child becomes 
of age or dies or (b) the most recent execution was issued to collect the judgment, 
whichever is later, and such lien shall not be reinstated;  

(3) Alimony and property settlement award judgments, if not covered by subdivision (2) 
of this section, shall cease to be a lien on real or registered personal property ten 
years from the date (a) the judgment was entered, (b) the most recent payment was 
made, or (c) the most recent execution was issued to collect the judgment, 
whichever is latest, and such lien shall not be reinstated;  

 
Freis v. Harvey, 5 Neb. App. 679, 563 N.W.2d 363 (1997) 
• The language of s 42-371(2) and its predecessors is plain and unambiguous. ….it in 

no way altered the rule that child support judgments are not judgments under s 25-
1515 and thereby are not rendered dormant. Such judgments are likewise not 
rendered dormant by s 42-371(2).  

 
 

Statutory Construction 
 

Groseth v. Groseth, 257 Neb. 525, 600 N.W.2d 159 (1999) 
• Courts engaged in an exercise of statutory construction must presume that the 

Legislature intended a sensible, rather than an absurd, result.  >continued> 
• Courts must look to a statute’s purpose and give to the statute a reasonable 

construction which best achieves that purpose, rather than a construction that would 
defeat it. 

 
Tax Exemptions 

 
Emery v. Moffett, 269 Neb. 867, 697 N.W.2d 249 (2005) 
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• A tax dependency exemption is nearly identical in nature to an award of child 
support or alimony 

 
Foster v. Foster, 266 Neb. 32, 662 NW2d 191 (2003)  
• A tax dependency exemption is nearly identical in nature to an award of child 

support. 
 
State o/b/o of Pathammavong v. Pathammavong, 268 Neb. 1, 679 N.W.2d 749 
(2004) 
• The general rule that a custodial parent is presumptively entitled to the federal tax 

exemption for a dependent child. See, I.R.C. § 152(e) (2000); Hall v. Hall, 238 Neb. 
686, 472 N.W.2d 217 (1991). 

• however….We have held that a Nebraska court having jurisdiction in a divorce 
action shall have the power to allocate tax dependency exemptions as part of the 
divorce decree and may order the custodial parent to execute a waiver of his or her 
right to declare the tax exemptions if the situation of the parties so requires 

 
 

UIFSA 
 

Groseth v. Groseth, 257 Neb. 525, 600 N.W.2d 159 (1999) 
• Under the Uniform Interstate Family Support Act, Neb. Rev. Stat. § 42-709(a), an issuing 

state loses continuing, exclusive jurisdiction to modify child support provisions of a divorce 
decree once both parents and all their children move away from that state.  

• a responding state acquires jurisdiction to modify the child support provisions of a foreign 
decree once the following three conditions are met: (1) Both the parents and the children 
moved away from the issuing state; (2) one of the parents, who is a nonresident of the 
responding state, seeks modification in the responding state; and (3) the other parent 
becomes subject to the personal jurisdiction of the responding state.  

 
 

Miscellaneous 
 

Berg v. Berg, 238 Neb 527, 471 N.W.2d 435 (1991) 
• Child support payments are a vested right of the payee in a dissolution action as 

they accrue, and such payments may be changed only by modification of the 
decree. 

 
Dartmann v. Dartmann, 14 Neb. App. 864 (July 3, 2006) 
• [T]he district court's ability to discharge an arrearage of child support hinges on 

satisfactory proof that a judgment has been fully paid or satisfied by the act of both 
parties.   Neb. Rev. Stat. § 42-369(4) (Reissue 2004) provides, in part, that "[o]rders, 
decrees, and judgments for temporary or permanent support or alimony . . . have the 
force and effect of judgments when entered."  A court may not forgive or modify 
past-due child support. 

• Child support payments become a vested right of the payee in a dissolution action 
as they accrue. 

• Where the final decree is silent with respect to accrued, unpaid temporary child 
support, it remains a judgment against the obligated parent. However, the district 
court may, on motion and satisfactory proof that a judgment has been paid or 
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satisfied in whole or in part by the act of the parties thereto, order it discharged and 
canceled of record, to the extent of the payment or satisfaction. 

 
Gase v. Gase, 266 Neb. 975, 671 N.W.2d 223 (2003) 
• The Nebraska Supreme Court will take judicial notice of general rules and 

regulations established and published by Nebraska state agencies under authority of 
law. Likewise, the court will take judicial notice of rules and regulations established 
and published by federal agencies under authority of law. 

 
Gordon v. Gordon, 231 Neb. 857, 438 N.W.2d 762 (1989) 
• It is axiomatic that under Nebraska law the right to receive child support payments 

pursuant to a decree of dissolution is a property right of the custodial parent. Neb. 
Rev. Stat. § 42-364(4).  The custodial parent becomes a judgment creditor who may 
collect or enforce the child support judgment by execution and the means authorized 
for collection of money judgments.  

 
In re Interest of Brittany C. et al., 13 Neb. App. 411, 693 N.W.2d 592 (2005) 
• For purposes of appeal, papers requested to be judicially noticed must be marked, 

identified, and made part of record 
 
Jameson v. Jameson, 13 Neb. App. 703 (2005) 
  When the blind lead the blind, they should not be surprised when they end up 
someplace they don’t want to be.  Here, the parties entered into several informal 
agreements as to modifications of the amount of child support.  The informal agree-
ments were not presented to the court for modification of the decree. Thus, the payment 
records of the clerk of the district court indicate that the obligor had been overpaying his 
child support obligation and showed that as of December 2001, Steven had a credit 
balance of $19,816.   Later, he began underpaying his support, and thought he could 
“coast” on the credit balance he had built up.  Wrong!  The Court of Appeals ruled that 
he could not get credit on his overpayments, and the overpayments would not offset his 
later underpayments. 
• Whether overpayments of child support should be credited retroactively against 

child support payments in arrears is a question of law. 
• To the extent issues of law are presented, an appellate court has an obligation to 

reach independent conclusions irrespective of the determinations made by the court 
below. Griess v. Griess, 9 Neb. App. 105, 608 N.W.2d 217 (2000).  

• In Nebraska, the general rule for support overpayment claims is that no credit is 
given for voluntary overpayments of child support, even if they are made under a 
mistaken belief that they are legally required. Palagi v. Palagi, 10 Neb. App. 231, 
627 N.W.2d 765 (2001).  

• “[e]xceptions are made to the ‘no credit for voluntary overpayment rule’ when the 
equities of the circumstances demand it and when allowing a credit will not work a 
hardship on the minor children.” Griess v. Griess, 9 Neb. App. at 115, 608 N.W.2d at 
224 

 
Mace v. Mace, 13 Neb. App. 896 (2005) 
• Under the “law of the case” doctrine, holdings of an appellate court on questions 

presented to it in reviewing proceedings of the trial court conclusively settle, for the 
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purpose of that litigation, all matters ruled upon, either expressly or by necessary 
implication.  

 
Medlock v. Medlock, 263 Neb. 666, 642 N.W.2d 113 (2002)  
• A party cannot complain of error which that party has invited the court to commit. 
• A party cannot ask a court to use income averaging for a certain number of years in 

modifying support, then object to the court when it averages income for a different 
set of years.   See Willcock v. Willcock, 12 Neb. App. 422  (2004) 

 
Moore v. Bauer, 11 Neb. App. 572, 657 N.W.2d 25 (2003) 
• It is not unusual for a parent or parents to have continuing financial obligations 

regarding their children beyond the age of majority.  There is no authority, statutory 
or otherwise, that requires a court to consider these types of expenses in 
determining the child support obligation for the remaining minor child or children.  

• In Nebraska, an obligor's duty to pay child support for a child terminates when the 
child reaches 19 years of age, the child marries, the child dies, or the child is 
emancipated by a court of competent jurisdiction, unless the court order for child 
support specifically extends child support after such circumstances. Neb. Rev. Stat. 
§ 42-371.01 (Cum. Supp. 2002).  

 
Smith v. Smith, 201 Neb. 21, 265 N.W.2d 855 (1978) 
  1. Courts: Divorce: Infants: Child Support. Where a divorce decree provides for 
the payment of stipulated sums monthly for the support of a minor child or children, 
contingent only upon a subsequent order of the court, such payments become vested in 
the payee as they accrue. The courts are without authority to reduce the amounts of 
such accrued payments.  

2. Equity: Time. Where the obligation is clear and its essential character has not 
been changed by lapse of time, equity will enforce a claim of long standing as readily as 
one of recent origin, especially between the immediate parties to the litigation.  

3. Equity: Laches. The defense of laches prevails only when it has become 
inequitable to enforce the claimant's right, and it is not available to one who has caused 
or contributed to the cause of delay or to one who has had it within his power to 
terminate the action.  

4. Courts: Child Support: Estoppel. This court does not have authority to reduce 
past-due installments of child support. This is not to say, however, that it may not find in 
a proper case that a party has equitably estopped herself from collecting installments 
accruing after some affirmative action which would ordinarily terminate future 
installments.  

5. Adoption: Child Support. The securing of the consent of the father to an 
adoption by another of his child is such action which by its nature should terminate 
further liability for child support.  

6. Estoppel: Equity: Public Policy. Equitable estoppel is based upon grounds of 
public policy and good faith and is interposed to prevent injustice and inequitable 
consequences. Ordinarily, there must be a reliance in good faith upon statements or 
conduct of the party to be estopped and a change of position by the party claiming the 
estoppel to his injury, detriment, or prejudice.  
State v. Smith, 13 Neb. App. 477 (May 2005) 
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• We…find no abuse of discretion in the determination of the trial court that costs of 
prosecution (which can be taxed to the defendant) include the expenses of 
extradition.  

 
Thornton v. Thornton, 13 Neb. App. 912 (2005) 
• Service of Process: Notice. Pursuant to Neb. Rev. Stat. § 25-517.02 (Reissue 

1995), upon motion and showing by affidavit that service cannot be made with 
reasonable diligence by any other method provided by statute, the court may permit 
service to be made (1) by leaving the process at the defendant’s usual place of 
residence and mailing a copy by first-class mail to the defendant’s last-known 
address, (2) by publication, or (3) by any manner reasonably calculated under the 
circumstances to provide the party with actual notice of the proceedings and an 
opportunity to be heard.  

• Statutes prescribing the manner of service of summons are mandatory and must be 
strictly complied with.   Service by certified mail is not sufficient when statute 
required notice to be sent by first-class mail. 

 
White v. Mertens, 225 Neb. 241, 404 N.W.2d 410 (1987) 
- Absent other statutory remedy, unwed father has recourse to declaratory judgment 

statutes to establish parental rights.  See §25-21,149 et seq. 
 
 
------------------------------------------------------------------------------------------------------------------ 

Additional Information & Resources 
 
Nebraska Child Support Enforcement Association - http://www.ncsea.info/ 
 
National Child Support Enforcement Association (NCSEA) - http://www.ncsea.org/ 
 
Nebraska Attorney General/ A.G. Opinions - http://www.ago.state.ne.us/ 
 
Nebraska Worker’s Compensation Court update 
Nebraska Workers’ Compensation Maximum 
Income Benefit Increases to $600.00 Per Week 
Effective January 1, 2006, the maximum weekly income benefit under the Nebraska 
Workers’ Compensation Act will increase to $600.00. This amount applies to work-
related injuries and illnesses occurring on or after January 1, 2006. This amount equals 
100 percent of the state average weekly wage as determined by the administrator of the 
Nebraska Workers’ Compensation Court. 
The maximum is set according to a statutory formula. 
The previous maximum weekly income benefit levels will continue to apply to work-
related injuries and illnesses occurring during their effective dates. The minimum weekly 
income benefit remains at $49.00. 
For more information regarding workers’ compensation in Nebraska, please call the 
Nebraska Workers’ Compensation Court information line at 800-599-5155 or 402-471-
6468. The court’s Web site (http://www.wcc.ne.gov/) also contains information regarding 
the court’s operations. 
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New Legislation: 
Relevant portions of LB 116, passed by the Unicameral and signed into law by the 
governor on June 3, 2005.  It took effect September 4, 2005. 
  
§43-1724. Any employer or other payor who fails to withhold and remit any income of an 
obligor receiving income from the employer or other payor, after proper notice as 
provided in section 43-1723, shall be required to pay the certified amount to the State 
Disbursement Unit. The county attorney or authorized attorney may file an action in 
district court to enforce this section. The court may sanction an employer or other payor 
twenty-five dollars per day, up to five hundred dollars per incident, for failure to 
comply with proper notice. 
 
 
Nebraska Links: 
 
Nebraska Dept. of Correctional Services - http://www.corrections.state.ne.us/
 
N-CJIS - http://www.cjis.state.ne.us/
 
Nebraska Information System (NIS): (user ID and password required) 
 http://nis.ne.gov/  
 
Nebraska Unicameral - http://www.unicam.state.ne.us/  
 
Nebraska Statutes - http://srvwww.unicam.state.ne.us/Laws2005.html  
 
Nebraska Supreme Court Child Support Goals and Rules - 
http://court.nol.org/rules/ChSuppRefs_07.htm 
 
Douglas County District Court Website – www.dc4dc.com  
 
Nebraska Law Express - http://www.nebar.com/resources/nelawexpress/ 
 
Nebraska Bar Association/ Casemaker Legal Research: http://www.nebar.com/
 
Nebraska Government Home Page - http://www.nebraska.gov/  
 
Nebraska Administrative Code - http://www.sos.state.ne.us/business/regsearch/ 
 
Nebraska Judgment Interest Rates (archived back to 1987) –  

http://court.nol.org/community/interestrate.htm 
 
Federal Links: 
 
U.S. Supreme Court Opinions - http://supct.law.cornell.edu/supct/index.html 
 
Title IV of the Social Security Act - http://www.ssa.gov/OP_Home/ssact/title04/0400.htm 
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Military Related: 
 
Servicemembers Civil Relief Act of 2003 

http://www.house.gov/chrissmith/laws/Civil_Relief.htm
 
A Judge’s Guide to the Servicemembers Civil Relief Act – 

http://www.abanet.org/family/military/scrajudgesguidecklist.pdf 
 
Judge’s Guide to the Servicemembers Civil Relief Act of 2003 
 http://www.abanet.org/family/military/scrajudgesguidecklist.pdf
 
Defense Finance and Accounting Service (with links to current and past pay grades) 
 http://www.dod.mil/dfas/
 
Military Pay - http://www.dod.mil/dfas/money/milpay/pay/ 
 
Military BAH levels (updated annually as well as archived information for all bases) 
 https://secureapp2.hqda.pentagon.mil/perdiem/bah.html
 
Other:
 
U.S. Bankruptcy Court for the District of Nebraska - https://ecf.neb.uscourts.gov/ 
 
50 State Legal Links - http://www.loc.gov/law/guide/usstates.html
 
50 State Court Links - http://www.law.cornell.edu/opinions.html#state 
 
Daily Legal Newswire - http://www.law.com/newswire/
 
Perpetual Calendar - http://www.wiskit.com/calendar.html
 
Currency Converter - http://www.bankofcanada.ca/en/rates/exchform.html
 
World Time - http://www.worldtimeserver.com/ 
 
Social Security Death Index - http://www.ancestry.com/search/db.aspx?dbid=3693 
 
 

Appendix 
 

Acronymns & Terms 
 
ACF   Administration for Children and Families  
ARP  Agency Related Person (used in the CHARTS system) 
CHARTS Children Have A Right To Support – the Nebraska child support 
                        computer system  
COLA  Cost of Living Adjustment  
CSENet  Child Support Enforcement Network  
FIDM   Financial Institution Data Match  
FIPS   Federal Information Processing Standard  
FPLS   Federal Parent Locator Service  
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HHS   Department of Health and Human Services   
IRG   Intergovernmental Referral Guide  
IV-D   Title IV-D of the Social Security Act of 1975, a.k.a. Child Support  
                         Enforcement 
JUSTICE The Nebraska county and district court computer program  

   (excluding Douglas County)  
MSFIDM  Multistate Financial Institution Data Match 
NCP  Non custodial parent  
NCSEA Nebraska Child Support Enforcement Association 
NCSEA National Child Support Enforcement Association 
OCSE  Office of Child Support Enforcement  
PRWORA  Personal Responsibility and Work Opportunity Reconciliation Act 
                        of 1996  
SDU   State Disbursement Unit  
SSA   Social Security Administration  
TANF   Temporary Assistance for Needy Families  
UEFJA  Uniform Enforcement of Foreign Judgments Act  
UIFSA  Uniform Interstate Family Support Act  
URESA  Uniform Reciprocal Enforcement Support Act 
 
 
 
 
For new attorneys, in order to establish an email address through HHS, contact: 
Roberta Denn, HHS Production Support - roberta.denn@hhss.ne.gov  or 402-471-7382 or 
1-877-832-8871 
 
Review & Modification (Loraine Beil) – lorraine.beil@hhss.ne.gov or 1-402-471-7362 or 
800-831-4573 

 
Above All Else: 

 
Keep your sense of humor and sense of perspective.   
 
 
You will not be able to solve everyone’s problems.  Behind each case is a broken 
marriage or relationship that the parties were not able to solve themselves. 
 
Use your best judgment and best efforts on behalf of your customers.  Through your 
efforts you will make a difference in the lives of children! 
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